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ART. I.—SK ETCH OF THE CHARACTER AND GENIUS 
OF HUGH 8. LEGARE, 


[The following article from the pen of the Hon, William C. Rives, was published 
originally in the Southern Literary Messenger. As a strong desire has been 
expressed for its republication in a more permanent form, in one of our 
Judicial Reviews, the editors very gladly give a place to it.] 


I ossERVE with sincere satisfaction, in the last number of 
the-Messenger, that you invite for its columns a fitting notice 
of the character of the distinguished man, whose recent loss, 
under circumstances alike imposing and affecting, the nation 
has been called to deplore. It is a homage most appropriately 
due from the patriotic literature of the country to the memory 
of one who, always a zealous worshipper at its shrine, has 
done so much to assert its dignity and illustrate its usefulness, 
in connexion with the highest pursuits of social and active 
life. The theme demands a pen, which has other qualifica- 
tions than those which an ardent and devoted friendship alone 
can supply, to do justice to it in all the breadth and elevation 
VOL, Il. 23 
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of its moral dignity and grandeur. But there are some reflec- 
tions growing out of the recent death of H. S. Legare and the 
national mourning which has followed it, that even an untu- 
tored hand, under the instinctive guidance of the heart, may 
be excused for attempting to present. 

The first observation which occurs to the mind in contem- 
plating this lamented event, is one which, out of the very 
depth of the public affliction it has occasioned, brings forth 
solid encouragement to every sincere and honest patriot, and 
is full of instructive lessons to the generous and aspiring youth 
of the country. All must have remarked, and many not 
without surprise, the loud and universal acclaim of mingled 
sorrow and praise which followed to the tomb one, whose 
habits and tastes through life, cherished the privacy of stu- 
dious retirement—who, far from courting, shunned the public 
gaze, except when an imperious sense of duty brought him 
before it—who never cultivated popularity, however he 
esteemed it when the reward of virtuous actions—and who, 
from his inmost heart despised, as in his lofty and burning 
eloquence he was ever wont to brand, the unworthy arts of 
the demagogue. The man thus honoured and lamented in his 
death, was neither the favourite nor the nursling of party. He 
had, indeed, gravely offended the spirit of party, on more than 
one occasion, by the independence and conscientious integrity 
with which he pursued the convictions of his own judgment, 
where he believed the interests of his country at stake. As 
a consequence of this inflexibility of principle, as well as of 
his retiring and unobtrusive personal habits, his career while 
living, had not been attended, in a degree corresponding to 
his rare endowments, with all those external evidences of 
public consideration, which his friends, who, in the unreserved 
freedom of private intercourse had been able to sound the 
depths of his genius and resources, well knew he merited. 
Such, however, is the winning power of virtue and talents, 
even when separated from the ordinary accessories of party 


popularity, that he was daily, though silently, growing in the. 
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sober esteem and confidence of the country; and when, at 
length, the hand of death arrested him in the noble path of 
his usefulness, the national appreciation of him, which had 
been lying comparatively dormant, though all the while warm- 
ing the hearts of a generous and enlightened people, suddenly 
burst forth in one general symphony of lamentation and exalted 
praise. 

Let all who engage in the service of their country, with 
elevated views and conscious powers of usefulness, take cou- 
rage from thisexample. Sooner or later, the reward of public 
approbation and gratitude will infallibly crown every career, 
which rests its solid and imperishable titles on “the pursuit of 
noble ends by noble means.’? Let no feverish anxiety for a 
spurious and fleeting notoriety, lead the aspirant for public 
esteem to put his trust in specious arts, superficial attainments, 
or accommodating suppleness, as available substitutes for that 
laborious and vigorous training and application of the faculties, 
moral and intellectual, by which only a genuine and enduring 
popularity can be won. Let him equip himself for the stern 
conflicts of public duty from the armory of knowledge and 
virtue, where only weapons of the true temper for such a 
warfare are to be found, and not go forth to battle in the 
mimic accoutrements of the toy shop. Let him not indulge 
an undue solicitude to obtain popularity. Let his aim rather 
be to deserve it. Let him exhibit in superior knowledge and 
acquirements—in the diligent and untiring cultivation of all the 
capacities of a high public usefulness—in noble and elevated 
principles of action, the authentic credentials of his mission 
to serve his country; and his country will, in time, call for and 
honour him, or, if she does not, the loss will be hers, not his. 

The example addresses itself with equal emphasis to the 
gifted youth of the country, who have not yet entered on the 
arena of active exertion, but who are looking forward with 
generous aspirations, from the silence and discipline of their 
academic retreats, to the part they are hereafter to act upon 
the busy stage of life. The desponding sentimentality of the 
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poetic muse, or rather the dangerous sophistry of that improba 
siren desidia, the natural indolence of man, is not unfrequently 
invoked to discourage a manly and strenuous ambition, by 
portraying, in funereal colours, the ultimate vanity and fruit- 
lessness of all human pursuits. We are sometimes asked, in 
the misapplied language of unreasoning elegy, why “scorn 
delights and live laborious days” in the vain pursuit of fame; 
seeing that, 

“the fair guerdon, when we hope to find, 

And think to burst out into sudden blaze, 


Comes the blind Fury with abhorred shears, 
And slits the thin-spun life!” 





But the only fame, which a true ambition is capable of 
coveting, is one which “the abhorred shears of the blind Fury”’ 
have no power to destroy. It survives the stroke of Fate, 
and flourishes beyond the grave. It is that amaranthine plant 
which the same immortal poet tells us, “lives and spreads 
aloft” to Heaven, and is but its anticipated judgment on the 
deeds of men. It is that fame which alone Legare sought, 
and which he achieved—with what glorious and enviable 
success, let the according praises and regrets of a whole nation 
testify. What other fame is worthy to engage, for a moment, 
the concern of a being, whose life on earth, when longest, is 
limited toa span! To live in the hearts and memory of our 
countrymen, when we ourselves shali have passed from among 
them, is, on the other hand, an object in harmony with the 
highest aspirations of the human soul, and fitted to elicit the 
noblest faculties of our nature. In the distinguished and now 
hallowed example before us, let the enlightened and patriotic 
young men of America read, for their encouragement, amid 
the daily and nightly toils of their probationary discipline, the 
pledge of their own high destinies, if by the same means they 
shall devote themselves to the same noble ends. 

The extraordinary powers and varied attainments of the 
late attorney-general, were the product of early and incessant 
culture, and of untiring industry and labour. How else could 
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such rare excellence, in so many different departments of 
human talent and knowledge, have been acquired; for he was 
primus inter pares in all—a finished scholar, a consummate 
orator, a profound lawyer, an able and accomplished states- 
man. No felicity of genius, however great, no fecundity of 
nature, however teeming, could account for such intellectual 
riches, without the creative energies of constant and unwearied 
diligence; for it is a truth, as applicable to the philosophy of 
mind as to the science of political economy, that /abour is the 
true and only source of either mental or material wealth. No 
paltry vanity of natural endowments ever prevented Mr. 
Legare from bearing earnest and instructive testimony in his 
discourse, as he exemplified so strikingly in his practice, the 
truth and value of this grand arcanum of all sound superiority 
and success. 

Having enjoyed in early youth, the advantages of a 
finished education in the best schools of his own country and of 
Europe, he continued, through all the avocations and active 
employments of his future life, the same habits of diligent and 
enthusiastic study by which he established, from the first, a 
marked pre-eminence among his companions. He was so 
smitten with a sympathetic appreciation of the great Roman 
orator’s noble panegyric of letters, that he literally fulfilled in 
his daily habits, (without any such purpose, certainly, as that 
of mere pedantic conformity,) the picture of their attractions 
so graphically delineated in the latter part of that celeprated 
passage— Hee studia, §c., delectant domi, non impediunt 
Jforis, pernoctant nobiscum, peregrinantur, rusticantur. 
His books were his inseparable companions, whether at home 
or abroad—they passed the night with him, they travelled 
with him, they accompanied him in his occasional rural 
retreats. A jealous economist of time, and particularly atten- 
tive to husband those odd fragments of leisure which irregu- 
larly intervene in the routine of daily employment, and which 
by most persons are thrown away as useless, he was more 
fortunate even than the ancient philosopher who reproached 
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himself with the loss of one day in the course of a long life. 
Legare never lost an hour; for however small the interval of 
time which fell upon his hands unoccupied by the necessary 
demands of business, or the cherished society of a chosen 
circle of friends, it was never wasted. A book, a pen, ora 
train of thought to be resumed, was always at hand to absorb 
and employ it usefully; for so perfect was the discipline of 
mind he had established, through long habits of industry and 
study, that he turned his attention at will, to whatever subject 
seemed, at the moment, fittest to engage it. 

As a scholar, he stood without a rival among the public 
men of America of his day, and if, even in that class of learned 
men who make the cultivation and pursuit of letters the sole 
business of their lives, he had any superior in scholarship, it 
would be difficult to say who that superior was. His acquaint- 
ance with the great writers of antiquity, the master minds of 
Greece and Rome, was intimate, thorough, and familiar— 
placing at his ready and perfect command all those hidden 
treasures of thought, philosophy, and wisdom, all those exqui- 
site models of taste, eloquence, and power, which lie enshrined 
in their immortal works. In the languages and literature of 
modern Europe he was perfectly at home. He not only 
read, but wrote and spoke the languages of France and Ger- 
many with the ease and elegance of a native, and was pro- 
foundly versed in their history and literature. He had explored, 
with particular industry and success, the rich mines of learning 
and historical discovery (so to speak,) which the acute and 
recondite researches of modern German writers have opened, 
and enlarged his own accumulated stores by the superaddition 
of the fruits of their valuable labours. With all this affluence 
of intellectual wealth, he made no ostentatious display of his 
acquisitions. They were assimilated into the solid nutriment 
of his own mind, and their effect was seen rather in the enlarged 
scope and vigour of his conceptions, than in any exhibitian of 
mere learning. 

As a speaker and writer, the style of his eloquence was 
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ornate and rich. But, like the gorgeousness of Burke, this 
was the unbidden effect of the irrepressible exuberance of his 
genius. No one despised more than he did the mere glitter 
of words, or held in lighter esteem the studied arts of the 
professed rhetorician. Whatever was the elevation and rich- 
ness of his diction, it was uniformly supported by a corres- 
ponding richness and elevation of thought. The stream of 
his eloquence was fed from copious and inexhaustible foun- 
tains, and its majestic current fertilized and fructified, even 
when it inundated its banks. 

His character and abilities, as a profound and accomplished 
jurist, have been already given to the world under the seal of 
the highest authority. To the question, was he an eminent 
lawyer, judge Story, in his beautiful and touching address to 
the law school at Harvard, while the funeral bells of Boston 
were yet tolling the knell of his departed spirit, answered 
emphatically and unhesitatingly—‘no man was more 3o.”’ 
And certainly, if a profound acquaintance with the most 
renowned systems of ancient and modern law, with the com- 
mon law of England, the civil law of Rome, the codes of 
France and Germany, added to a familiar knowledge of the 
laws and constitutions of our own country and a thorough 
indoctrination in the principles of universal jurisprudence, 
can make an able and accomplished lawyer, Legare was such. 
All this breadth and scope of knowledge, however superfluous 
it may be deemed for the lawyer who, to use the words of 
Cicero, is nothing more than /eguleius quidam eautus, et 
acutus preco actionum, cantor formularum, auceps sylla- 
barum, was necessary to fill Mr. Legare’s conception of the 
character of a great lawyer, worthy of the name, and of a 
calling which boasts its rank among the learned professions. 
One of the great seerets of his superiority was to place ever 
before him the highest standards of excellence, in every 
department, as the deau ideal, at least, which a true and 
lofty ambition should aim to approximate as near as possible, 
if not able fully to attain. His idea of the nobleness and 
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grandeur of the law, in its true dignity, was that which 
Bolingbroke has so justly and eloquently portrayed, and his 
impersonations of that idea were the Bacons, the Clarendons, 
the Somers, the Mansfields of England,—the Marshalls, the 
Pinkneys of America.’ 

The narrow and unworthy prejudice against learning, as 
incompatible with professional eminence, which has been so 
properly rebuked by judge Story, sometimes ventured to ques- 
tion the claims of Mr. Legare to the character of an able 
lawyer, on the very ground of his acknowledged pre-eminence 
in the attainments of elegant literature. The same Gothic 
prejudice, we learn from contemporary memorials, boldly 
called in question the legal abilities of lord Mansfield, and 
was humorously satirized at the time, in some lines of Pope, 
in which the poet represents two heavy sergeants of the tem- 
ple,«*who deemed each other oracles of law,’’ exulting, with 
a grave self-complacency, in the fancied profoundness of their 
own /egal attainments, while 


“Each shook his head at Murray as a wit.” 


And yet this Murray rapidly rose through all the gradations 
of professional eminence, to the chief justiceship of the king’s 
bench, in which court he presided with unrivalled lustre and 


* In his letters on the study of history addressed to lord Cornbury, the great 
grandson of the earl of Clarendon, Bolingbroke, after speaking of the profession 
of the law as “in its nature the noblest and most beneficial to mankind, in its 
abuse and debasement the most sordid and the most pernicious,” makes the 
following remarks, admirable alike for their eloquence and truth. “There 
have been lawyers that were orators, philosophers, historians,—there have been 
Bacons and Clarendons, my lord. There will be none such any more, till, in 
some better age, true ambition, or the love of fame, prevails over avarice, and 
till men find leisure and encouragement to prepare themselves for the exercise 
of this profession by climbing up to the ‘vantage ground,’ so my lord Bacon 
calls it, of science; instead of grovelling all their lives below in a mean, but 
gainful application to all the little arts of chicane. Till this happen, the pro- 
fession of the law will scarce deserve to be ranked among the learned profes- 
sions; and whenever it happens, one of the ‘vantage grounds’ to which men 
must climb, is metaphysical, and the other historical knowledge.” 
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ability for thirty-two years, having been thrice offered also 
the great seal of lord chancellor; and such was the almost 
miraculous infallibility displayed by him as a judge, that, out 
of the numerous decisions rendered by him during that long 
period of time, but two or three of his judgments were ever 
reversed, and about an equal number of instances occurred in 
which any of his brethren differed in opinion from him. With 
such an illustrious example before us, we shall be slow to 
believe that the superior literary accomplishments of Mr. 
Legare were likely to prove a hindrance to him in the path 
of professional reputation and success, or to prevent him from 
fulfilling his destiny, in becoming one of the chiefest glories 
of the American bar. 

As a statesman, the merits and talents of Mr. Legare were 
of the very first order. He early conceived the noble ambi- 
tion of usefully serving his country, not to gratify a selfish 
vanity, or to promote any private or personal end, but from a 
true filial devotion to her glory, and from a generous and 
magnanimous desire to bear his part in upholding the honour 
and success of her mode/ institutions. His whole training 
was one of admirable preparation for this high career. There 
is no branch of knowledge proper to an American statesman, 
in which he was not a profound adept. He had thoroughly 
studied the genius of popular government, as well in its essen- 
tial principles, as in all its great historical examples. With 
what sagacious and discriminating research he explored the 
history and institutions of the master states of antiquity—the 
republics of Greece and Rome—he has given to the world proud 
and enduring evidence, in writings which will long survive 
him, and which posterity assuredly “will not willingly let 
die.”’: He had traced and meditated, with equal diligence 
and care, the progress of civil and political liberty among our 


* Two most able and learned tracts, one on the constitutional history of 
Greece and the democracy of Athens, the other on the origin, history, and influ- 
ence of Roman legislation, are here more particularly alluded to. 
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British ancestors; and all those great social and political revo- 
lutions, which have changed the face of modern Europe, were 
alike familiar to his mind, in their causes, incidents, and results, 
and with all the monitory and instructive lessons with which 
they are so richly fraught. With these preparatory lights, he 
made our own peculiar, happy, and complicated system of 
popular and federative government, the subject of his pro- 
foundest study, and was as deeply imbued with its spirit, as 
he was thoroughly initiated in its principles, and familiarly 
conversant with its constitutional action. To these primary 
qualifications of all true American statesmanship, he added 
that enlarged knowledge of the sound principles of political 
economy, and of the fundamental laws of trade, currency, reve- 
nue, and finance, which are indispensable guides to enlight- 
ened practical legislation. With the public law of nations, 
which regulates in peace and in war the mutual rights and 
duties of civilized and independent states, the diplomatic 
position he had filled abroad with so much honour to his 
country and to himself, no less than his early studies, made 
him intimately acquainted ; and to crown all these civic accom- 
plishments and advantages, he had enjoyed the precious oppor- 
tunity of observation and experience amid the largest scenes 
of human affairs, in foreign countries as well as his own. 

When Mr. Legare, therefore, came into congress, he came 
clad in complete armor. The speeches and reports made by 
him during the brief period of his service there, show with 
what fulness of information and knowledge he came into the 
discussion of every question in which he took a part—enrich- 
ing it with the widest amplitude of illustration—judging it 
with the utmost maturity of thought and wisdom—while 
adorning it with the graces of a finished and captivating elo- 
quence. But his career there was permitted to continue two 
years only, leaving the nation to regret the premature loss, 
from its legislative councils, of the rare and eminent abilities 
and statesmanship of which, in so short a time, he gave such 
abundant and unequivocal proofs. 
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The splendour of his genius accompanied him in his ostra-. 
cism, and illuminated the obscurity of his retreat. He was 
soon called back, to take a prominent position in the executive 
government of the country, for which he was pointed out 
solely by the consideration of his superior fitness; for he never 
sought office, and his friends deemed too highly of hitn to 
believe that any office was capable of adding to the intrinsic 
dignity of his talents and worth. This new sphere of duty 
elicited new proofs of his varied powers and attainments, and 
developed comprehensive faculties of public usefulness, co- 
extensive with and equal to every demand of the public ser- 
vice. Besides the able and distinguished discharge of the 
duties which more particularly belong to the post he occupied, 
which received the united testimony of the most enlightened 
judges and of the general voice of the couutry, he brought to 
the aid of the government, on every great question of national 
interest, a fund of knowledge, a clearness of views, and a 
promptitude of decision, which could not fail to be sensibly 
felt and appreciated. When unexpectedly called to fill the 
leading executive department, it is not unreasonable to sup- 
pose, and it is hoped the suggestion may be made without 
offence, that none of the able and distinguished men who have 
filled it, upon their first introduction to its duties, probably 
ever felt more at home among its high and imposing concerns, 
than did Mr. Legare—excepting always with the profound 
reverence so especially their due, those great minds of revo/u- 
tionary schooling which grew up along with the thorny and 
difficult questions of our international. relations, and which 
laid deep the foundations of our foreign policy and public 
law. The records of the state department during the short 
but busy month his life was spared to stamp the lasting mark 
of his genius, industry, and abilities upon them, will show 
whether this suggestion may not find in its verisimilitude some 
excuse for its temerity. 

It is rot a little remarkable that Mr. Legare was doomed 
sometimes to encounter the same scepticism, in regard to his 
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practical abilities as a statesman, which had thrown unavailing 
doubts on the solidity of his legal attainments, and from the 
same cause. The extraordinary polish and brightness of his 
weapons, however massive, seemed to raise suspicions of 
their strength and durability. The very superiority of his 
qualifications inspired distrust of their reality. So the great 
Roman statesman and orator, whom Mr. Legare especially 
resembled in the broad and elaborate foundation of general 
learning on which he raised the superstructure of his political 
talents and usefulness, was pointed at, when he made his 
appearance on the public stage, as the Greek and the scholar. 
Yet this did not prevent him from exhibiting such consummate 
proofs of practical statesmanship, in circumstances of the most 
complicated difficulty and danger, as no man ever surpassed, 
and which procured for him, by a solemn decree of the national 
gratitude, the title of the father of his country. 

But eminent as were the intellectual powers and accom- 
plishments of Mr. Legare, they formed by no means the most 
distinguished part of his public character. It was the high 
moral tone so visibly impressed on all his actions; his disdain 
of every thing low and mean and narrow, the commanding 
elevation of his principles and views, the lofty spirit of personal 
honour,the magnanimouscourage and self reliance of conscious 
virtue, which made him truly great. What the greatest of 
Irish orators so impressively said of the first of British states- 
men, with suitable modifications, may be justly said of Legare. 
“No state chicanery, no narrow system of vicious politics, no’ 
idle contest for mere party victories, regardless of principle, 
ever sunk him to the vulgar level, of the so called great;’’ 
but resolute, conscientious, undaunted and unseduced, his 
object was ever the glory, liberty, and happiness of his coun- 
try—his means were truth, integrity, patriotism, and honour. 

A character, thus marked by the prominent and dazzling 
traits which enlist public admiration and applause, was set 
off by all those milder, but not less winning qualities which 
inspire affection and esteem, and which give to human life its 
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highest charm, and sweetest attraction. He was the delight 
and the ornament of the society he frequented. The spirit 
and brilliancy of his conversation were unremitting and unsur- 
passed. His manners were of the most perfect tone, uniting 
the dignity and elegance of the gentleman with the cordiality 
and playfulness of the companion and the friend. He had 
cultivated, with no small success, a taste for the fine arts, 
whose happy influence it is to humanize and soften, without 
enervating the character. But above all, his heart was warm, 
noble, generous, and true, despising every form of indirection 
and meanness,—embracing, with the strong affinities of a 
‘ kindred spirit, whatever was lofty in principle, magnanimous 
in sentiment, or virtuous in action—entering, with the warm 
and unrestrained effusions of childhood itself, into the lovely 
sympathies and affections of domestic life,—and in friendship 
ever firm, faithful, and devoted. But reminiscences such as 
these, are too intimately connected with a yet bleeding sense 
of an irreparable personal loss, to be obtruded upon the public 
eye; and the sacred curtain, which the hand of an awful and 
mysterious providence has let fall upon the cherished hopes 
and affections of the heart, must remain farther undisturbed. 
R. 





ART. II.—A LIST OF THE VARIOUS REPORTERS, 
ARRANGED IN ORDER OF TIME, WITH REMARKS, 
&C. 


[Tue article in the following pages owes its origin to the author's having had 
occasion, a year or two since, to arrange a law library of some size. He was 
obliged, of course, to ascertain the chronological sequence of the reporters: And 
a part of his commission being to supply all vacuities in the series, so far as a 
limited amount of funds would do so, he had likewise to inform himself of the 
comparative merits of the reports; lest, otherwise, he might pay extravagant 

VOL. II. 24 
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ptice for volumes which were now “scarce, for no reason, perhaps, than be- 
cause they had been always worthless.” 

Thus noting what memory or reading happened to supply, his MS. increased 
to some size; and the editors of the American Law Magazine having thought 
that the tract might prove useful to persons desiring to arrange or complete 
their reporters, it has been delivered, with a few additions, to the printer of that 
journal, 

Should the studious reader have occasion here and there to doubt whether the 
dates assigned to some of the early reporters possess severe exactitude, he must 
be pleased to remember, that many of those reporters arrange their cases, not 
chronologically, (as is now usual,) but according to the alphabet, omitting the 
year; and thus, that after the inquirer may have read every line of their gigan- 
tic tomes, he may yet remain in doubt as to the exact term embraced by the 
volume. In fact, a person who has never undertaken a chronological arrange- 
ment of these reporters, would scarcely believe how difficult is the task. 
And if they who have most examined the subject of the dates, have been least 
consentient in opinion of them, it would little become the author to suppose that 
he had obtained an accuracy which is perfect. Ww.) 


JENKINS. EX., CH., & IN ERROR. 
4 HEN. III.—21 JAC. I. (1220—1623.) 


JENKINS was a contemporary of Coke, and compiled these 
reports, (or centuries, as he calls them,) during the civil wars 
between Charles and the parliament. The volume is, of 
course, more in the nature of a digest than of reports; but it 
contains several cases not found in any other work. The 
author, who was a Welsh judge, was a dauntless adherent to 
the king, and on this account was put into the tower and 
Newgate by order of the long parliament.' It was in prison 


' An interesting account of judge Jenkins is found in Mr. D’Israeli’s Commen- 
taries on the Life and Reign of Charles the First. Vol.5,p.110. Lond. 1831. 
“A mighty Athlet,” says D’Israeli, “in the vast arena of the first English revo- 
lution, was one of our greatest lawyers; whose moral intrepidity exceeded even 
his profound erudition in the laws of our constitution. .... Judge Jenkins 
takes no station in the page of our historians; yet he is a statue which should be 
placed in a niche.” He was brought before the parliament for the loyalty of his 
conduct; who, dreading to execute a man in whose learning and honesty the 
nation had such confidence, offered to settle a pension upon him if he would ac- 
knowledge their authority. But the judge treated this proposition with scorn; 
and so defied martyrdom, that after the day had been named for his execution, 
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that he composed his centuries, and it is to the hard treatment 
which he had received that he refers in the preface to them. 
“They were written,” he says, “amidst the sound of drums 
and trumpets,’ when he was “broken with old age and con- 
finement in prisons, where his fellow-subjects, grown wild with 
rage, had detained him for fifteen years.”” Nothwithstanding 
the inconvenient chambers in which the venerable judge com- 
posed this memorial of his learning, it is a work of admitted 
accuracy, possesses very considerable authority, and is fre- 
quently cited in the older books. 


YEAR BOOKS. (K. B., C. P., EX., & ASSIZ.) 
1 ED. L—28 HEN. VIII. (1307—1537.) 
VOL. I. OR PART I. 1 ED. IL—1 ED. III. (1307—1328,) 


Only a few cases reach back so far as Edward I., and are 
in the exchequer. The style of reporting which marks this 
volume is quite unlike that of modern days. The report 


one of the members rose, and moved that the house should “suspend the day of 
execution, and in the mean time force him to live in spite of his teeth.” “I 
will tell you,” said he, in speaking of his execution to one of his friends, “ all 
that I intend to do and say at that time. First, I will eat much liquorice and 
gingerbread to strengthen my lungs, that I may extend my voice near and far. 
Maultitudes, no doubt, will come to see the old Welsh judge hanged. I shail go 
with venerable Bracton’s book hung on my left shoulder, and the statutes at large 
on my right: I will have the Bible with a ribbon put round my neck, hanging 
on my breast... .. All these were my civil counsellors, and they must be 
hanged with me! So when they shall see me die, affirming such things, 
thousands will inquire into these matters; and having found all I told them to 
be true, they will come to loath and detest the present tyranny.” Jenkins was 
the author of the well known treatise, Ler Terre, written against the proceed- 
ings of the “rebellious long parliament;” and which is recommended as “ very 
seasonable to be perused by all such as would not be deluded by the unparalleled 
arbitrary proceedings and seditious pamphlets of this licentious and ingrateful 
age.” It adds to our respect for Jenkins that he had strongly opposed, and, as 
he says, “detested” the ship-money and monopolies. He would retrench the 
royal power when stretching itself beyond the law; but when the king was to be 
stripped of his whole prerogative, with the same resolution he vindicated the vio- 
lated law of England. 
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seems to be almost an exact transcript of whatever was said 
or done in court during the trial of a cause, and often ends 
with the statement or argument of counsel, (being as far as 
the case was proceeded in during the first day,) without the 
least mention of what became of it finally. This of course 
gives to the report a mutilated aspect, and an air of dramatic 
starchness not very inviting to a modern reader.’ 


VOL. Il. OR PART IL. 1 ED. IL—11 ED. IIL. (1328—1338.) 

This volume contains a continuous and well reported series 
during the term mentioned; after which there is a chasm till 
we come to the next volume, a term of seven years. It ap- 
pears, however, from the return of the inner temple to the 
commissioners appointed by parliament some years ago, to 
inquire into the MS. records of the kingdom, that there still 
exists in the library of the inner temple, a chronicle of the 
judicial proceedings during this interval. A MS. in the tem- 
ple collection embraces exactly the deficient term; is said to 
be very fairly written in a coeval hand, and upon examining 
the tenth year with the printed copy, the two appear to be 
so nearly alike as to induce the belief that the MS. for that 
year was used in the printed edition. 


VOL. II]. OR PART III. 17 ED. I11.—40 ED. III. (1344—1367.) 

This volume contains only the following years, to wit: the 
17th, 18th, 21st, 22d, one term of the 23d, the 24th, and so 
on till the 30th inclusive: then come the 38th and 39th, which 
close the book. 


VOL, IV. OR PARTS IV. AND V. 40 ED. III. AND 1 ED. Ill. TO 1 
RICH. II. (1367 AND 1327—1378.) 


Part IV. contains reports from the 40th to the 50th Ed. 
III.; and is commonly called guadragesms, from the year in 
which the book begins. Part V., called the liber assizarum, 


12 Reeves 357. 
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contains crown cases in every year throughout the reign. 
These two parts are much preferred to the two preceding 
volumes in this reign: they are more clear, more precise; and 
the cases occasionally turn upon points of law whose interest 
has in some measure survived to the present day. Still the 
whole of Part IV. is filled with everlasting discussions about 
the forms of writs and pleadings relating to real actions; and 
now that such actions have fallen into oblivion, the volume 
must be regarded more as a memorial of acuteness and dili- 
gence uselessly preserved, than as a work of any practical 
value. 


VOL. V. OR PART VI. 1 HEN. IV.—1 HEN, VI. (1399—1423.) 


. The year book of Henry IV. is complete, and contains 
cases through fourteen consecutive years. The year book of 
Henry V. wants the 3d, 4th, and 6th years. Both parts, in 
style and also in the subjects, are more interesting than any 
of the preceding books; but in point of judicial learning, were 
thought by sir Matthew Hale not to arrive near the perfec- 
tion of those in the last twelve years of Edward III.' It is 
probable, however, that the majority of readers in this day 
will be content to take their knowledge of the judicial admin- 
istrations in these reigns from the same source as the great 
duke of Marlborough is said to have got all that he knew of 
the military history of England during the same period.* 


VOLS. VI. AND VII. OR PARTS VII. AND VIII. 1 HEN. VI.—1 ED. 
IV. (1423—1462.) 


From this date the year books begin to be more suited to 
the taste of modern readers: the statement of the case is more 


* 3 Reeves 254. 

* “In what history did your grace find that incident?” said Burnet to the duke 
of Marlborough, on hearing him quote some anecdote concerning the wars of 
York and Lancaster, which was new to the bishop. “In Shakspeare’s plays,” 
answered the victor of Blenheim; “the only history of those times I ever read.” 
—Sir Walter Scott, (Crit. and Mis. Essays, vol. iii. p. 13.) 

24* 
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full; questions of law are more thoroughly discussed, and the 
opinions of the judges are given more at large. The second. 
part of Henry VI. is particularly esteemed. The series is 
incomplete; the 5th, 6th, 13th, 15th, 16th, 17th, 23d to the 
26th, and the 29th years being wanting. 


VOLS. VIII. AND IX. OR PARTS IX. AND X. 1 ED. IV.—1 ED. V. 
(1462—1484.) 


Annals or reports tempore Edward IV., and in the fifth 
year of the same king. This last part is commonly called 
long. quint; and all the parts, particularly the last, are said by 
Mr. Reeves to be “ full of excellent learning.’’! 


VOL. X. OR PART XI. 1 ED. V.—28 HEN. VIII. (1484—1537.) 

This volume presents only an interrupted series, containing 
the 1st year of Edward V., the 1st and 2d of Richard IIL, 
from the Ist to the 21st of Henry VII., omitting the 17th, 18th, 
and 19th years; while the only years of Henry VIII. are the 
12th, 13th, 14th, 18th, 19th, 26th, and 27th. 

It is observed that in the year book of Henry VII. we find 
the judges and counsel sometimes quoting cases, and that 
Bracton is referred to. The year book of Henry VIII. is said 
to be inferior to any of the year books which precede it; a fact 
which is attributed to the very sufficient cause, that the sti- 
pend which had been paid in former reigns was dropped in 
the time of Henry VIII. 


When the year books were reprinted in 1678, they were 
recommended by lord Nottingham and the other judges “ to 
the students and professors of the law, as a principal and es- 
sential part of their study;’’ but so completely have they been 
swept in wreck by “time’s ungentle tide,”’ that in Seymour 
v. Barker, when sergeant Williams cited a case from 7th 
Edward III., Mansfield c. j., told the sergeant, that it was “a 


1 Vol. iv. 112. *2 Taunt. 200. 
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great way to go back for a precedent;’? while Mr. justice 
Heath irreverently exclaimed: “come to modern precedents, 
something within three hundred years!’? But the judges of 
the king’s bench would seem to regard them more dutifully; 
for in Vyvyan v. Arthur,' a precedent was quoted from this 
same reign, and being in point, ruled the case. So in Out- 
ram v. Morewood, lord Ellenborough greatly relied on the 
year books; and we even find them quoted in our own coun- 
try so lately as 1837, in a local court, on a question relating 
to the law of Pennsylvania.* 

It is well known that there exist in the Lincoln’s Inn, 
Middle and Inner Temples, Hargrave, Harleian, Lansdowne, 
British Museum, and other MS. collections in England, very 
many volumes of yet unpublished reports. It is to copies of 
these, probably, that reference is made in those constant cita- 
tions by courts and counsel prior to the present century, “of 
a MS. note of that case which I have:’’ and to the same 
source we may presume that Coke refers when citing Spel- 
man’s, or, as he sometimes writes it, Spilman’s reports.4 
And Dyer, when quoting such reporters as Tanfield, War- 
berton, Harper, Turner, Randal, Mason, Rhodes, and others, 
none of which are known to exist in print. A considerable 


1B. & C, 415. *3 East 346. ® Bujac v. Phillips, 2 Miles 73. 

4 2 Inst. 49, 50, case of Anne Boleyn; 3 Inst. 17, 121, 126. 

*In the same way, perhaps, Milton, who in one of his sonnets to Cyriac 
Skinner, addresses him as 


“Cyriac, whose grandsire, on the royal bench 
Of British Themis, with no mean applause 
Pronounced, and in his volumes taught, our laws.” 


Neither Tod nor that more faithful inquisitor into the ashes of departed great- 
ness, sir Egerton Brydges, appears to have been able to ascertain to whom Mil- 
ton here refers. If the person in question bore the name of his descendant, his 
writings cannot have been printed; for the volume now known as Skinner’s re- 
ports belongs to a date much posterior. However, there is no record of any 
English judge of the name of Skinner, for many years anterior to Milton’s day. 
The ancestor may have been maternal. In 12 Viner 127, (lady Jones ». lord 
Say,) there is a reference to Wiseman’s reports, and in Coke Littleton 290 a, a 
reference by lord Nottingham to Egerton’s reports. I have likewise somewhere 
seen a reference to Hyde’s reports, 
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number of these MSS. have belonged to eminent lawyers, by 
whom they appear to have been regarded with a high degree 
of professional pride. Sir Matthew Hale, who bequeathed 
his to the society of Lincoln’s Inn, says of them in his will: 
«“ They are a treasure worth the having and keeping; which 
I have been near forty years in gathering with very great in- 
dustry and expense. They were fit to be bound in leather, 
and chained and kept in archives. I desire that they may 
not be taken out or disposed of.’? See also the preface to 
Ridgeway’s cases, where the history of a MS. is given for 
some generations. These various MSS. have been from time 
to time the subjects of parliamentary commissions, and have 
been carefully examined, collated, and arranged by eminent 
lawyers, under direction of the several inns of court, univer- 
sities, and other public institutions which own the collections. 
And it is said that nearly all the chasms and most of the im- 
perfections existing in the early reports, can be supplied by 
them. The commissioners have strongly recommended a 
new and complete edition of the year books; and should the 
books be well translated, the folio reduced to the octavo size, 
the Gothic supplied by the Roman letter, the whole enlight- 
ened by a full and well digested index, and, finally, presented 
upon clean white paper, so as to have the advantages of a 
modern style, we may safely say, that they would be as intel- 
ligible as some of the more recent reports. Unlike most of 
the reports which succeeded, the year books, it is well known, 
possess the highest authenticity. To the profession they are 
in some sort the gentis incunabula nostrez ; while to the his- 
torian they could not fail to afford a minute, entertaining, and 
very authentic portrait of English medieval customs and man- 


* Thus the whole of Ed. I., except the few exchequer cases, is wanting: also 
in Ed. IIL, anno 11 to 16, 19, 20, 31 to 37. The whole of Richard 11. Of 
Hen. V., the 3d, 4th, and 6th years. Of Hen. VL, the 5th, 6th, 13th, 15th, 16th, 
17th. Of Hen. VII., the 17th, 18th, and 19th. These same sorts of chasms 
occur in many of the subsequent reporters; so frequently, indeed, and so irregu- 
larly, that they are not always mentioned in the present tract. 
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ners. Still we must admit, that even the best of the existing 
editions are printed so closely, and in such elephantine form; 
so many of the court-hand abbreviations retained; so little 
separation into paragraphs, or distinction between what is 
said by the bench and what at the bar, that by any but a 
legal antiquary, the year books are not easily understood; that 
much of their learning has long since passed, with the per- 
sons who possessed it, to “the land where all things are for- 
gotten,”’ and that, in short, though they will occasionally be 
consulted, they will never again, in their existing form, be 
read. 


BELLEWE’S CASES T. RIC. K.B., C. P. 
1 RIC. IL—23 RIC, II. (1378—1400.) 


These cases are collected principally out of Statham’s 
abridgment, and must not be confounded with another volume 
of Bellewe, temp. Hen. VIII. If placed in its chronological 
order, the present volume would follow the 4th and 5th year 
books. It supplies exactly the chasm between those volumes 
and the 6th of the same series. 


BENLOE AND DALLISON. C. P. 
1 HEN. VII—22 ELIZ. (1486—1580.) 

Besides these cases, Benloe contains one or two earlier re- 
ports. Dallison’s reports are said to have been once blown 
upon by lord Hobart, who, when they were cited, “ demanded 
by what warrant those reports of Dallison’s came in print?’”! 
This volume is sometimes cited as new Benloe. This isa 
mistake. New Benloe is a book mentioned further on. Ben- 
loe is sometimes written Bendloe, and Dallison with a z— 
Dallizon.2 


ASHE’S TABLES & KEILWAY. K. B., C. P. 
12 HEN. VII.—22 HEN. VIII. (1496—1531.) 


This volume contains, in addition, some cases incerti tem- 


’ Pref. to Croke’s reports, 4, a. * 3 Inst. 109. 
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poris,and some temp. Ed. III. Appended. to the volume 
are some cases by judge Dallison and sergeant Benloe. 


MOORE. K.B.,C. P., EX. & CH. 
3 HEN. VIIL—19 JAC. I. (1512—1621.) 


Styled by lord Ellenborough “a very accurate reporter.’”! 


DYER. K.B.,C. P., EX. & CH. 
4 HEN. VIIL—24 ELIZ. (1513—1582.) 


According to lord Coke,? never intended by Dyer in this form 
to have been made public. Sir Edward styles them, however, 
“a fruitful collection;’’ and they have been always regarded 
as among the best of the old reports. Dyer was published 
originally in French; but in 1794 Mr. Vaillant gave to the 
profession a new and much improved edition in English. 
This edition contains several cases not found in the old folio, 
and now printed from Dyer’s MSS. The notes in the mar- 
gin of this edition, it is said by Buller,s were written by lord 
chief justice Treby ; and according to sir Francis, are of “ good 
authority.” To the same effect speaks chief justice Gibbs,‘ 
who refers to these notes, as “always to be regarded with 
deference, coming from an authority so considerable.” Dyer’s 
MS. reports are often quoted by lord Coke; but it would seem 
that he referred to some MSS. not yet published; since some 
of the cases cited by him, (as in 3d Inst. 126, 127; 4 id. 61) 
do not appear to be in the printed Dyers. 


BROOKE’S NEW CASES. 
6 HEN. VIIJ.—6 MARY (1515—1558.) 


Cases in the time of Henry VIII., Edward VI., and Mary. 
This volume is often cited as Bellewe’s cases temp. Hen. 
VIII. &c.; though more commonly under the title placed at 


* 2 Smith 126; cited in the Am. Jur. vol. viii. p. 269. 
* Pref. to 10th Rep, *2D. & E, 84, * 4 Dow 202. 
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the head of the paragraph. The author, I believe, was Bel- 
lewe; but the cases are selected out of Brooke. 


MARCH’S NEW CASES. 


This volume would appear to be a mere translation of the 


former, but is arranged differently, being in chronological 
order. 


NEW BENLOE. K.B., C. P., EX. 
22 HEN. VIIL—4 CAR. I. (1531—1628.) 

Principally cases in the reign of Hen. VIII, Edw. VI., 
Phil. and Mary, and Elizabeth; with a few select cases in the 
subsequent two reigns. There is a vacancy in the impres- 
sions of New Benloe, from p. 44 to p. 88, both inclusive; and 
the four pages preceding 44 are wrong numbered. 


ANDERSON. C. P. 
25 HEN. VIIL—2 JAC. I. (1534—1604,) 

This book is referred to in one case with great respect, by 
sir Edward Sugden, who cites Anderson’s report of Chud- 
leigh’s case, as “ indisputably”’ better than lord Coke’s.* 

The copy of Anderson, in the library of the Law Associa- 
tion of Philadelphia, belonged to Mr. Pigot, author of the well 
known treatise on fines and recoveries, and appears to con- 
tain his MS. annotations. 


LEONARD. K.B.,C.P.,EX. @ 
31 HEN. VIIL—13 JAC. 1. (1540—1615.) 

« Leonard’s reports,’ says sir Edward Sugden, “were 
always in high estimation;’’ and this opinion is confirmed, 
(if Sugden need confirmation from any one,) by lord Notting- 
ham, who says, in speaking of the volume, that it is one of 
the best books which have lately come out.s The majority 
of cases in Leonard are in later reigns than Henry VIII. 


' Treat. on Powers, 6th ed. 22. * Treat. on Powers, p. 16. 
® Duke of Norfolk's case, S. C. C. 31. 
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PLOWDEN. K.B.,C. P., EX. 
4 ED. VI.—22 ELIZ. (1550—1580.) 

In point of accuracy, Plowden’s reports (or commentaries, 
as he styles them,) rank among the best reports of any age. 
Indeed, Plowden seems to have understood a reporter’s duty ; 
for he tells his readers, that before the case came to be argued, 
he had copies made of the record, and took pains to study the 
points of law arising thereupon; so that if he had been “ put 
to it, he was ready to have argued when the first man began.” 
He attended the arguments with the utmost assiduity; and 
after he had drawn out his reports, submitted them in many 
instances to the judges or sergeants who had argued the case. 
He gives the pleadings at length, and also the judgment of the 
court. His labours have not been without their recompense; 
for his reports, according to lord Coke, are, “as THEY WELL 
DESERVE TO BE, With all the professors of the law, of high 
account.”’1 The best edition of Plowden is probably the last, 
in 2 vols. 8vo. 


OWEN. K.B.,C. P. 
4 MARY.—13 JAC. I. (1556—1615.) 


Only a few of these cases are in the reign of James. The 
greater portion belong to that of Elizabeth. There is a 
chasm in the paging of Owen, from 76 to 81. Notwith- 
standing which the work is perfect. 


NOY. K.B.,C. P. 
1 ELIZ—25 CAR. I. (1559—1649.) 


Noy’s reports, in MS. probably, are frequently referred to 
by lord Hale, in his notes to the 1st Inst.; but ¢Ais volume is 
called by Mr. Hargrave “a loose collection of notes,’? which 
he thinks Noy could not have intended for the public eye: 
and sir Francis Buller says, that Noy has been always con- 
sidered “as a bad authority.” In fact, there is strong ground 


' Pref. to 10th Reports. * Ist Inst. 54, (a) note. *3D. & E, 424. 
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to suppose that the book is an imposture, or at best but an 
imperfect abridgment of Noy’s note-book by one of his stu- 
dents. Thus, when a case from the volume was cited in 1 
Ventris 81, Twisden (called by lord Kenyon: “a very able 
lawyer,’’) said that he “wholly rejected that authority; for 
that it was but an abridgment of cases by sergeant Size, who, 
when he was a student, borrowed Noy’s reports, and abridged 
them for his own use.’’ To the same effect is 2 Keble 652; 
and see Johnson’s (N. Y.) Reports, p. 72, where chancellor 
Kent speaks of a case in Noy as solitary, anomalous, and 
which cannot be law. 


BROWNLOW & GOLDSBOROUGH. C. P. 
11 ELIZ.—1 CAR. I. (1569—1625.) 

Of the merits of these reports in general, I do not remem- 
ber any expression of opinion; but in referring to the case 
of Coventry v. Windall, in the report of which certain ex- 
pressions are attributed to lord Hobart, which Hobart himself 
(who likewise reports the case,) does not record as having 
been said, Tilghman ec. j., remarks: “The probability is, that 
in Brownlow’s report of the case, these expressions of Hobart 
are inaccurately stated.’’? The chief justice cites this case as 
being reported in Brownlow. It is in Brownlow and Golds- 
borough. Brownlow’s reports make a second part to Brown- 
low and Goldsborough. 


REPORTS. K. B., C. P., EX. & CH. 
14 ELIZ.—14 JAC, I. (1572—1616.) 

The 12th part of Coke’s reports, being a posthumous pub- 
lication, and not having been prepared by the author for the 
press, has generally been regarded (with the exception of a 
few cases,) as “of small authority.”"* Sir Edward Sugden 
cautions us also in regard to all the reports, lest “our just 


13D. & E. 17. ® Brownl. & Gold. 67. * 6 Serg. & R. 527. 
g 
*4B. & Ald. 614; 10 B. & Cress. 275. 
VOL. II. 25 
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admiration of sir Edward Coke’s profound legal learning 
carry us too far.”” “His system of turning every judgment 
into a string of general propositions or resolutions, has cer- 
tainly,’’ says Sugden, “a very imposing appearance; but it is 
a system, of all others, the least calculated to transmit a faith- 
ful report;”’ and he suggests, “that the bias of a man’s own 
sentiments may involuntarily lead him to pervert the opinions 
of others in order to support his own.”? He informs us, like- 
wise, that lord Anderson is said to have stated, in his private 
reports, that Coke had “ greatly abused him and others of the 
judges, in reporting such judgments and resolutions in Shelley’s 
and Chudleigh’s case as they never delivered.’* This infi- 
delity of the great lord has been noted by other judges, and 
with some asperity by his contemporary, lord Hobart:? and 
many of the cases are regarded rather as what the law might, 
could, would, should, or ought to have been decided to be, 
than as showing the decisions that were actually given. 

Notwithstanding all this, however, and much more, Coke’s 
reports are likely to remain pretty much where their author 
left them two centuries ago. They will still continue to be 
THE REPORTs; and no higher eulogy need they ever receive 
than that which they drew forth from Coke’s great enemy 
and rival, lord Bacon: “Of this I say no more, but that to 
give every man his due, had it not been for sir Edward Coke’s 
reports, (which, though they may have errors, and some pe- 
remptory and extra-judicial resolutions more than are war- 
ranted, yet they contain infinite good decisions and rulings 
over of cases,) the law, by this time, had been almost like a 
ship without ballast; for that the cases of modern experience 
are fled from those that are adjudged and ruled in former 
time.’’s 





GODBOLT. ALL THE COURTS OF RECORD. 
17 ELIZ—14 CAR. I. (1575—1638.) 
See post, “ Goldsborough.”’ 


’ Treat. on Pow. pp. 23 and 24, 6th ed. * Hob. 300. 
* Bacon, vol. ii. 230, Phil. ed. 1841. 
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SAVILLE. C. P., EX. 
22 ELIZ.—36 ELIZ. (1580—1594.) 


CROKE. K.B.,C. P. 
24 ELIZ.—17 CAR. I. (1582—1641.) 

“ A work of credit and celebrity among the old reporters,” 
and which has “sustained its character in every succeeding 
age.”’' This opinion of chancellor Kent is undoubtedly cor- 
rect; yet “Croke’s law reports” are spoken of in 1 Washing- 
ton 83, as a book in which may be found “ precedents for 
almost any opinion;’’ and Keeling j., is reported by Keble? to 
have said, that it had been better if Croke’s reports had never 
been printed. One of the old editions, having its date thus, 
MDCL.., is said to be very incorrect; and it is possible that 
Keeling (if indeed he did say what Keble reports,) had that 
edition before him; while in the other case, the judge may 
have spoken somewhat at his ease. Undoubtedly, if refer- 
ence was made to the reports of sir George Croke, as now 
known, the censures were not well considered. Keilway’s 
reports, having been published by sir John Croke, and being 
sometimes cited as Croke’s reports, (Clarke,) it is possible 
that confusion may have arisen in that way; and that sir 
George Croke has not had less cause than lord Byron to say, 
(when some poetry, not his wicked lordship’s, was published 
with his name,) that he desired to be made responsible for 
nobody’s stupidity but his own. 

Croke remained on the bench until he was above eighty 
years old; and then, in answer to his petition that by reason 
of his dullness of hearing and other infirmities, he might be 
allowed to “retire himself, and expect God’s good pleasure,” 
Charles I. granted him, in consideration of his long and faith- 
ful services, a writ of ease, dispensing with his services and 
further attendance at court, but yet continuing him in the 
office of judge, with its customed emoluments. _ It is interest- 


' 1 Kent’s Com. 485. *® Vol. ii. p. 316, 
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ing here, while we admit, as we truly must, Charles’ defi- 
ciency in those qualities which fit men to rule in troublous 
times, to note how many evidences attest his possession, not 
less of the sensibilities of a man of genius, than of a heart 
which had, indeed, been “nursed to more than kingly 
thought.”” Shakspeare, it is well known, was Charles’ 
favourite author; and in the king’s response to the petition 
of his faithful servant, who can doubt that the portrait of 
Wolsey’s fate, had left its language and its better lesson deep 
impressed upon the royal martyr’s mind. “We shall never 
expect,”’ says Charles, “ much less require or exact from our 
loving subjects, performances beyond what their health and 
years shall enable them; so we shall not dismiss them with- 
out an approbation of their service, when we shall find that 
they shall have deserved it, much less expose them in their 
old age to neglect.’ 


* Badly, we fear, would the humanity of kingly rule, the justice of Laud’s and 
Strafford’s day, sometimes compare with those of free and happier lands! The 
late constitution of Pennsylvania, it is well known, secured to all judicial officers 
appointed under it, a tenure during good behaviour ; and under this fundamental 
guaranty of public faith, many men, resigning the sure rewards of professional 
fame, had fashioned themselves, by years of toil, to the discharge of judicial 
function: and were now unfitted to resume the long abandoned habit of an early 
life. Commissioned “during good behaviour,” it was impossible, by any pro- 
cess known to constiruTions, that these persons should be deprived of office, 
while yet unreproved of fault. But fraud and malignity are ingenious in re- 
source, Conventions may disregard what constitutions have made sacred. As 
though constitutions of government were not designed to protect men against 
tyranny in every form. As though it were matter of import under what names 
you injured men, or as if any power on earth could render politically right, acts 
which, in their own essence, must be wrong. But a convention was “the pro- 
vided machinery of peaceful revolution;” and by this sophistic juggle, at once 
perfidious, cruel, and absurd, did the Pennsylvania convention of 1837 deprive of 
their offices the whole judiciary of an extensive state. The oratory which the 
printed debates record, was worthy of the occasion: “ But injustice,” exclaims 
one of the speakers, “ will be done to judges, by turning them out of office, we 
are told. He may be a poor man, and may have a family dependant upon his 
salary; but is this a reason why he should hold an office against the consent of 
the people, which was established by themselves for themselves? The office is 
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In the quaint language of his biographer, the venerable 
judge, having got his dismission, made a “holy retreat’? to 
his house in Oxfordshire, where he remained, surrounded by 
affectionate children, “till a certiorari came from the great 
judge of heaven and earth, to remove him from a human 
bench of law to a heavenly throne of glory.” 

The best edition of these reports is the 4th, by Leach. The 
paging in Croke is repeated in Z/iz., from 457 to 473, and in 
James, from 617 to 620. 


GOLDSBOROUGH. ALL THE COURTS OF WEST- 
MINSTER. 


28 ELIZ.—44 ELIZ. (1586—1602.) 


«“ Godbolt, Goldsborough, and March; mean reporters; but 
not to be rejected.’”! 


theirs, not his.” Just as though that were not a man’s property, which the state 
had not only invited but encouraged him to accept. As if those just emoluments 
of office were not property, when, for the payment of them, the faith of the com. 
monwealth was plighted by its constitution;* and when, on the guarantied cer- 
tainty of payment, a whole description of men had formed their habits of life, 
and perhaps led many persons to dependance upon them. As if, too, the proper 
feelings of men, their well earned reputation, their rank in their own and in pub- 
lic regard, were not their property; as truly property as those grosser possessions 
which, to use Mr. Burke’s language, one may measure with a two-foot rule, 
or count upon his ten fingers. “Our charities and ovr Poor Houses,” continues 
this decent orator of the convention, “ ARE ALL OPEN TO JUDICIAL MENDICANTS, as 
well as others.” (Debates in the Pennsylvania Convention of 1837, vol. iv. p. 
339.) Ifsuch language be not indeed the gibberish of a fierce malignity, then 
did the Burke we have already quoted say well, that he had “seen in the rank 
of statesmen, persons with the conceptions and characters of pedlars,.” 
' North’s Study of the Law, cited in Greenleaf’s Overruled Cases 153. 


* “ The judges of the supreme court and of the several courts of common pleas shall hold 
their offices during good behaviour.”” The judges of the supreme court and the presidents of 
the several courts of common pleas, shall, “ at stated times, receive for their services an ade- 
quate compensation to be fixed by law; which shall not be diminished during their continue 
ance in office.” (Constitution of 1790, art. v. § 2d.) 


25* 
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POPHAM. K. B., C. P., CH. 
34 ELIZ.—3 CAR. I. (1592—1627.) 
This book contains, moreover, some cases from 15th James 
I. to 2d Charles I. In 1st Keble 676, Hyde, chief justice of 
the king’s bench, in citing a case from Popham, said: “ Which 
I vouch, because I heard it; not for the authority of the book, 
which is none.’”? To the same effect, as to part of the book, 
lord Holt, in ist Jord Raymond 626. In fact, Popham’s re- 
ports, properly so called, occupy only the first 123 pages of 
the volume; and the cases in that part are more respected 
than those which follow. 


YELVERTON. K. B. 
45 ELIZ.—11 JAC. I. (1603—1613.) 

These reports are of selected cases, and generally cases 
which sir Henry Yelverton himself argued. The author hav- 
ing been one of the most eminent lawyers of his age, which 
was truly “the Augustan age of our old common law learn- 
ing;’’ and these reports having been prepared for the press, as 
is supposed, by Yelverton himself, they are of course much 
esteemed.! They were edited in our own country, in 1820, 
by Mr. Metcalf; and the notes of that gentleman are pro- 
nounced by a competent authority to be “valuable and ac- 
curate.’” 


HOBART. K. B., &c. 
1 JAC. L—1 CAR. I. (1603—1625.) 

But containing, in addition, some cases temp. Eliz. These 
reports were published originally by a careless editor, but 
were subsequently revised and corrected by lord Nottingham. 
They are said however by chancellor Kent, yet to be defec- 
tive in method and precision; but they are admitted to be a 
standard work of their day. The book is regarded as one of 
authority by chief justice Tilghman;? while lord Kenyon, who 


' 7 Johns. 164. * 1 Kent’s Com. 485. 76S. & R. 527. 
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was indeed so thoroughly acquainted with the English books 
as perfectly to enjoy them, speaks of it as an “excellent 
volume.’ The marginal annotations, excepting a few refer- 
ring to matters since Hobart’s death,? are regarded as the 
production of sir Henry himself and of course, possess 
authority. 

An interesting tribute to lord Hobart, is found in the preface 
to Jenkins’ centuries. “Lord Coke and lord Hobart,’ says 
judge Jenkins, “ have furnished surprising light to professors of 
the law. They were two men of great authority and dignity; 
men who, to the most accurate eloquence, joined a superlative 
knowledge of the laws; being also judges of consummate in- 
tegrity.”” He prophesies that the monuments of the great 
abilities and diligence of this “noble pair,’? whom for many 
years he had “ marked, observed, and revered,’ will remain 
as long as the “ splendour, majesty, and name of the kingdom 
of England shall endure.” 

An edition of Hobart, by Mr. John M. Williams, one of the 
justices of the court of common pleas of Massachusetts, was 
printed in this country in 1829, and is enriched with valuable 
notes. I cannot but think, however, that the perfection of the 
volume, is impaired by the omission of some cases deemed 
by the learned editor, useless in this country. The cases 
omitted are not numerous, nor of general interest, it is true; 
but it is impossible for any editor to say what cases his readers, 
in their various exigencies, will not have occasion to consult. 
The learned editor believes “ that every case is retained which 


- would be useful to the American lawyer;’’ while it happens 


that the only case in Hobart‘ to which J have had occasion 
to refer, is entirely omitted. There is too, something in the 
mere idea of a mutilated volume, that impairs the satisfaction 
with which even other men than Mr. Frognall Dibdin would 


'6 D, & E, 441, * Lord. Raym: 1161. #1 Ves, 305. 
* Slade v. Drake, p. 295, containing a censure of lord Coke, and quoted ante, 
p- 284. 
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possess it; and the remark of la baronne de Stiel, is in some sort 
applicable to a perfect possession of any sort, as to the pos- 
session of perfect knoweldge: “savoir parfaitement (we 
quote from memory,) ce que l’on sait, donne un repos a 
Pesprit semblable a celui de la conscience.” Still, however, 
the edition is a truly valuable one, and much better than 
any other. Its excellence in other respects, renders more 
striking the defect just mentioned, a defect which might have 
been so easily avoided.' 


CASES OF PRACTICE. K. B. 
1 JAC. L—15 GEO. IIL. (1603—1775.) 


DAVIS. K. B. & EX. OF IRELAND. 
2 JAC, L—10 JAC. I. (1604—1612.) 
Sir John Davis, who was attorney-general of Ireland, states 
in his preface, that the cases reported in this volume, were 
selected “ principally for the use and benefit of our practisers 


* It is an interesting fact, that American lawyers should have given to Eng. 
land the latest and best editions of two of her early reporters. The symptom is 
a hopeful one for our national Themis. It is a good sign when an age repub- 
lishes other works besides its own; “ just (says the British Critic,) as it is a good 
sign when a man can enter in other persons’ thoughts, feelings, and views, and 
is not always bent upon putting forth and developing his own.” (Vol. xxxi. p. 
169.) Much of modern repugnance to reading the old reporters arises, no doubt, 
from the huge volumes in which they are incarcerated, from the hirsute aspect 
of a Gothic letter, and the other incommodities of an exploded mechanism. If 
these venerable authors were dressed more a la mode, and made to look like our- 
selves, we should feel less awe in taking them by the hand, and in asking their 
advice. Indeed, if there were more perSons to perform the labours so accept- 
ably discharged by the editors of Yelverton and Hobart, it is not easy to be- 
lieve that the profession would groan, as it does, under the intolerable burden 
with which, by modern reporters, we are wearied and grieved. We should not 
be made to read, in hundreds of new volumes, the re-decisions of questions per- 
fectly settled by the generations before us. By communing more closely with 
these spirits of the great departed, we should form more modest appreciation of 
our own times; and, in the conviction that the intelligence and labours of the 
dead are as sterling as those of the living, should find restraint to that disregard 
of authority which, in some of our states, has become the bane of their jurispru- 


dence. 
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here in Ireland:’’? and when they were cited in Evan »v. 
Ascough,! one of the judges (Jones,) remarked: “Davies 
reports ne sont canonical ;’’ and another, (Doderidge): “/ue- 
rent faits pour le meridian de Ireland seulement.”? How- 
ever, they appear to contain very good law, and where appli- 
cable, I presume may be quoted; since lord Kenyon, relied a 
good deal on Davis, and spoke of it as a well known fact, 
that though the cases were decided in Ireland, the volume 
was cited as “authority in England.”” No man of modern 
times (Mr. Hargrave possibly excepted,) was better able to 
speak on such a subject, than lord Kenyon. Indeed a very 
competent judge, and one no way partial to his lordship, has 
admitted, “that he possessed more juridical knowledge than 
any other intermediate successor of the learned Hale.’’s The 
opinion of lord Kenyon, will no doubt prevail in this day; 
for since the union, certainly, no reports are more authorita- 
tive both in England and here, than the Irish. Those of the 
Irish chancery have long been regarded as unsurpassed: 
while the common law reports are rapidly rising to the same 
point of estimation.‘ 


LANE. EX. 
3 JAC. L--10 JAC. I. (1605—1612.) 


LEY. K. B,C. P., EX. & COURT OF WARDS. 
6 JAC. L—5 CAR. I. (1608—1629.) 
These reports, though published under the name of sir 


' Latch 238; S. C. Palmer, 462. *4D.& E.194, * Pref. to East P. C. p. 9. 

* An American lawyer will be gratified to know, that while the decisions of 
the Irish courts are so frequently cited in this country, the jurisprudence of the 
United States is not wholly unknown at the bar of Dublin. In an interesting 
letter lately received from one of the intelligent joint-reporters of the Irish Q. 
B., Mr. Jebb, he remarks, after speaking of the present state of the international 
copyright law: “ But in the mean time I may observe, that there is already 
among us here a considerable acquaintance with the works of legal writers in 
America, and that, whenever applicable, none are cited in our courts with greater 
effect.” 
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James Ley, are regarded as supposititious; a fact much to be 
regretted, since in connexion with the name ue Ley, every 
reader will recall Milton’s sonnet, and 


“ that good earl, once president 
Of England’s council and her treasury, 

Who lived in both, unstained with gold or fee, 
And left them both, more in himself content, 
Till sad, the breaking of that parliament 
Broke him, as that dishonest victory, 

At Cheronea, fatal to liberty, 

Killed with report that old man eloquent." 





CALTHROP. K. B. 
7 JAC. 1L—16 JAC. I. (1609—1618.) 
Principally touching the customs of London, but said by 
sir J. Burrow? to be “prettily reported, and worth reading.” 


BULSTRODE. K. B. 
7 JAC. 1—15 CAR. I. (1609—1639.) 
In 2d Bulstrode, (edition of 1658,) there is a chasm in the 
paging from 99 to 109; and in an edition of 1688, from 104 
to 114; notwithstanding which the book is perfect. 


HUTTON. C.P. 
10 JAC. L—15 CAR. I. (1612—1639.) 


BRIDGMAN, SIR JOHN. C. P. 
11. JAC, L—19 JAC. I. (1613—1621.) 
«“ They are not often referred to, nor do we understand that 
they are highly esteemed.’’* 


' The singular learning and abilities of sir James Ley, having raised him 
through all the great posts of the law, he was created earl of Marlborough, lord 
high treasurer, and lord president of the council to king James I. He died at 
an advanced age: and Milton attributes his death to the breaking of the parlia- 
ment. And it is true, that the parliament was dissolved the 10th of March, 
1628-9, and that he died on the 14th ofthe same month. (Note to Milton's sonnet.) 

* P. 249. vol. 2d. * Bridgman’s Leg. Bib. 34, cited in Am. Jur. vol. 12, p. 18. 


























THE REPORTERS. 293 





ROLLE. K. B. 
12 JAC. L—1 CAR. I. (1614—1625.) 

According to sir Matthew Hale, these reports are “of ser- 
geant Rolle’s own taking, and very good.” Rolle was chief 
justice of England during the protectorate; and sir Matthew, 
in the preface to Rolle’s abridgment, pays the highest tribute 
to his learning and ability. His works however, were not 
published until after the restoration, when of course his Crom- 
wellian dignity was not recognised. 


PALMER. K. B., C. P. 
17 JAC, 1—5 CAR. I. (1619—1629.) 
Palmer was attorney-general under Charles II.; and his 
work, according to chancellor Kent, is of respectable au- 
thority. 


JONES, SIR WM. K. B., C. P. 
18 JAC. L—17 CAR. L. (1620—1641.) 

This volume is cited sometimes as first Jones, sometimes 
as W. Jones, to distinguish it from second or T. Jones. Clarke 
records that in Easter term, 3 W. & M., it was declared by 
the whole court, that this book was “very judiciously writ- 
ten.”? And it is said? that when a case in Jones was ques- 
tioned as anonymous, Lawrence j. said, that Jones was not 
a reporter to mistake the law of the case, though he might 
not have heard the name. The book must be esteemed 
authoritative, if for no other reason than for this, that it ap- 
pears, from a MS. still preserved in the Hargrave collection, 
that Mr. Hargrave himself translated it into English, (from 
the French, in which it was originally printed,) and contem- 
plated a publication of the volume. 


WINCH. C. P. 
19 JAC. L—1 CAR. I. (1621—1625.) 
Principally touching declarations. The cases in this vol- 


* 1 Com, 486. * Am. Jur. vol. 12, p. 39. 
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ume, according to lord Kenyon, “are, in general, well re- 
ported.” It is said, however, in the preface to Benloe and 
Dallison’s Reports, that this volume is improperly attributed 
to Winch; and a fact is stated by those gentlemen which, if 
true, certainly affords a presumption that they are right: they 
say that Winch died several years before the cases were 


decided! 


The curious and indefatigable Mr. Umfreville, who, in his 
peculiar department, was scarcely less remarkable than Cham- 
pollion in Ais, has confirmed this assertion; and pronounces, 
with great confidence, that though published as judge Winch’s, 
these reports are, in fact, Mr. Allestree’s. 


LATCH. K. B. 
1 CAR. L—4 CAR I. (1625—1628.) 


In the preface to Palmer’s reports, it is more than intimated 
that Latch stole 120 of these reports from Palmer’s note-book, 
which Palmer had unsuspectingly lent him. It is said in that 
preface, that the cases are reported “corruptly enough.” 
The volume, it is certain, is not regarded as of much value; 
and is ranked by Mr. Bannister as among the “least accu- 
rate’’ of the reporters.? 


LITTLETON. C. P., EX. 
2 CAR. I.—8 CAR. I. (1626—1632.) 


It is said in the preface to this volume, that care had been 
taken to leave out all cases reported in contemporary report- 
ers; notwithstanding which, a portion of these cases are found 
in exactly the same form in Hetley’s reports. 


HETLEY. C. P. 
3 CAR. 1—8 CAR. I. (1627—1632.) 
It is a well known historical fact, that in the reign of James 


‘6D. & E. 441. * Pref. to sir O. Bridgman's judgments, p. ix. 
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I., lord Bacon procured the revival of the ancient office of 
reporter, which had been dropped by Henry VIII. The title 
page of Hetley informs us that the author was appointed 
“by the king and judges for one of the reporters of the law;”’ 
and this would appear to be the only evidence of the station’s 
having been occupied. If however we are to judge by this 
volume, the advantages which were anticipated from the revi- 
val of the office seem to have failed: for whether Hetley (or, 
as has been sometimes thought, lord keeper Littleton) was 
the author of these reports, they are said by Mr. Douglas to 
be “far from bearing any marks of peculiar skill, information, 
or authenticity.’ 


CLAYTON. ASSIZES, 
7 CAR. L—3 CAR. II. (1631—1651.) 


MARCH. K. B., C. P. 
15 CAR. L—19 CAR. I. (1639—1643.) 


According to 10th Mod. 138, March is styled by ec. j. Parker, 
“a very indifferent reporter.” Sed guxre de hoc. 


STYLES. U. B. 
21 CAR. L—8 CAR. II. (1645—1656.) 


These reports are principally valuable ‘as being the only 
records of the decisions of Rolle and sir John Glynn—the very 
able chief justices during the protectorate. 

It is recorded of the fanatics of the republic, that in reciting 
the Lord’s prayer, they would never say, “thy kingdom 
come,’”’ but always, “thy commonwealth come.’ Froma 
similar spirit probably, though with better sense, the K. B. 
was styled during the time of Rolle’s and Alleyn’s reports, the 
upper or public bench. 


' Pref. to Doug. Rep. p. vii. * Hume, vol. viii. p. 151, n. 
VOL. II. 26 
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ALEYN. U.B. 
22 CAR. I—1 CAR. II. (1646—1649.) 


In Dare v. Chase, this book was cited; and Dolbein, justice, 
took occasion to say of it, that “the publisher had much 
wronged the author; for that he (Dolbein) had the original 
manuscript, and had compared them, and found it to be mis- 
taken in several cases, even as to the very resolutions of the 
court.”’ 


HARDRES. EX. 
6 CAR. IL—21 CAR. II. (1654—1669.) 


There is a chasm in the paging of Hardres, from p. 232 
to 301.2 


' 2 Show. 164. 

* The reader has doubtless noted the fact, that chasms and mispaging fre- 
quently occur in works printed about this time; as, for example, in Hardres, 
Pollexfen, Croke, Bendloe, Owen, Bulstrode, and probably in other reporters; 
notwithstanding which, that the volumes are regarded as perfect. The cause of 
this circumstance, I have not seen explained. Undoubtedly the press was in a 
very corrupt state about the middle of the 17th century, and, in fact, until its 
freedom was established, a few years after the revolution. Sir Thomas Browne 
speaks of his having “lived to behold the highest perversion of that excellent 
invention,” and that the most solemn writings were “ yg anticipatively, 
counterfeitly imprinted.”—( Pref. to the Relig. efndthe same sub- 
ject, and the “rumage of dead men’s tibrasion;” reme - complaint in many 
other works published about Browne’s time. Indeed, in no other than a very 
corrupt state of the press, could such a fact exist in regard to the writings of an 
eminent person, as Mr. Hume records of the Icon Basilike, that “the proofs 
brought to evince that this work is or is not the king's, are so convincing, that 
if any impartial reader peruse any one side apart, he will think it impossible that 
arguments could be produced sufficient to counterbalance so strong an evidence.” 
—( Hist., vol. viii. p. 153.) 

It is likely that the works in which these imperfections occur, were clandes- 
tinely printed by the Curls of the day; and that to insure dispatch, the copy was 
distributed among different offices: but happening to prove fatter or more lean 
(as printers say), than had been calculated upon, the MS., when put into metal, 
over-ran or fell short of the paging which had been made. 
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SIDERFIN. K.B., C. P., EX. 
9 GAR. IL—23 CAR. II. (1657—1670.) 

Being cited, Dolbin, justice, said: It is a book “fit to be 
burned; being taken by him when a student, and unworthily 
done by them that printed it.”"* Opinions to the same flatter- 
ing effect are found in 2 Ventris 243, and in Comberback 
377. In the last cited place, the following dialogue is re- 
ported: 

Horr C.J. “It was resolved in the case of Butler and 
Hodges, in this court, that no damages should be intended to 
be given for that which is void.” 

Cartuve. “I can gather no such matter from that case as 
*tis in Sid. 319.”’ 

Hott. “Ay: many good cases are spoiled in Siderfin; nei- 
ther reported with that truth nor with that spirit which the 
case required. The case of Opy and Thomassius is much 
abused; scarce intelligible there.”’ 


THE RESTORATION. 


BRIDGMAN, SIR ORLANDO. C. P. 
12 CAR. IL—19 CAR. II. (1660—1667.) 

The observant reader may have noted in sir Matthew Hale’s 
Pleas of the Crown, p. 303, a citation ex libro Bridgman; and 
again, on p. 121, a reference to a MS. of “my lord keeper 
Bridgman,” from which sir Matthew has transcribed a long 
report. Lord Holt, likewise, speaks of the case “of Murrell 
and Osborn, a report of which I have under my lord c. j. 
Bridgman’s own hand, in a MS. I have of his:” and it 
would appear from other historical references, that sir Orlando 
left a large collection of MSS. behind him. 

As is known, sir Orlando was among the most eminent 


' 1 Show. 252, * Pigot on Recoveries 197. 
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lawyers of the period about the restoration; and according to 
Lord Holt,! “a very studious gentleman,’? who “had an 
account brought to him of all that passed in the courts.’ 
And as the law in Bridgman’s time, was in what may be 
called a transition state, a state of passage from the old to the 
modern system, and as the decisions of that epoch happen to 
be handed down to us by Latch, Carter, Keble, Siderfin, and 
other inaccurate reporters, it is much to be regretted that all 
the MSS. of the chief justice cannot be recovered. The pre- 
sent volume, it will be seen, embraces a term of but seven 
years. It is printed from the MSS. of Mr. Hargrave, and 
first appeared in 1823. No other recommendation will be 
needed of the volume, than to know that that gentleman 
thought that the cases had been prepared for publication by 
Bridgman himself, and contemplated publishing the volume. 
Mr. Fonblanque? speaks of Bridgman’s reports, of which Mr. 
Hargrave had lent him the MSS., as far exceeding Carter’s 
in copiousness, depth, and correctness. 

Few judicial characters have received more homage from 
contemporaries, than sir Orlando Bridgman. Lord Clarendon 
styles him “very eminent in the knowledge of the law.” 
Lord Nottingham thought that he should not be mentioned 
but “with reverence and with veneration for his learning 
and integrity;’? and one of his reporters, pays to him this 
highest compliment which a member of the profession could 
receive: “he always argued like a lawyer and a gentleman.’” 











RAYMOND, SIR T.  K. B., C. P., EX. 
12 CAR. IL—36 CAR. II. (1660—1684.) 


Extending however, with an interruption, as far back as 
1653. 


LEVINZ. K.B.,C. P. 
12 CAR, IL—9 WM. IIL. (1660—1697.) 
Lord Hardwicke is some where reported to have said, that 


*Pigot 197. * Treat.on Equity, vol. 2, p. 172, note. * Pref. to Carter’s Reports. 
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though Levinz was a good lawyer, he was sometimes “a very 
careless reporter;’’ but the book, notwithstanding this cen- 
sure, is frequently cited, and in chancellor Kent’s notice of 
judicial reports, is spoken of as “of authority.”” See also, 
5 Burrow 2731, and 3 D. & E. 17, where both lord Mans- 
field and lord Kenyon speak of Levinz as a better reporter 
than Keble; which indeed is not to say a great deal. It ap- 
pears, by a record of Mr. Hargrave, that among his collection 
is a MS. contemporaneous with Levinz, and much more 
copious. Should Levinz ever be re-edited, no doubt he will 
be presented in a much improved form. 


KEBLE. K. B. 
13 CAR. IL—31 CAR. II. (1661—1679.) 


Keble, like Siderfin, has had the happiness to unite all 
opinions. Willes c. j., some where speaks of him as “a re- 
porter who seldom enlightens any thing.”” Mr. justice Park 
burned his copy, thinking it not worth while to lumber his 
library with trash. Lord Mansfield? called him “a bad re- 
porter;’? and the baron of Gredington, who it is known 
rarely affirmed his great predecessor’s judgments, dissented 
not in this.3 

However, though so bad a reporter, Keble is styled by 
Burnet j.,* “a tolerable historian of the law;”’ and by lord 
Hardwicke, “though very far from being accurate,”’ “ a pretty 
good register.’’s 


KELYNG, SIR JOHN. K.B. (PLAC. COR.) 
14 CAR. I1.—22 CAR. II. (1662—1669.) 
It is said by sir Michael Foster’ that these reports were 


published by lord Holt. The volume is sometimes cited as 
first Kelyng, and must not be confounded with Kelyng’s 


* 1 Com. 486. * 1 Doug. 305. *3 D & E. 17; Ridgeway’s cases 100, note, 
*2 Wilson 330, * Ridgeway’s Cases 100. * Crown Law, p. 204. 


26* 
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chancery cases, or, as this last book is sometimes quoted, 
second Kelyng. 


CARTER. C. P. 
16 CAR. If.—28 CAR. II. (1664—1676.) 

With some cases in the time of c. j. Vaughan. This is 
but an inaccurate volume. In Burgess v. Wheate,! lord 
Mansfield relied on a report of Carter’s2 of what c. j. Bridg- 
man had said: but by reference, since, to Bridgman’s own 
MSS., there appears to be nothing said by the c. j. of the 
sort attributed to him by Carter.3 


VAUGHAN. C. P. 
17 CAR. IL—26 CAR. II. (1665—1674.) 

Like most of the reports about this epoch, Vaughan’s come 
to us d’outre-tombe. They are of very unequal merit ; some, 
which are supposed to have been written out by himself, 
“giving a true picture of his mind,” and being highly in- 
teresting : others being quite inaccurate. During the rebel- 
lion, Vaughan sided, as the law may be supposed to have 
taught him, with his king: and holding it to be unlawful to 
recognise judicial authority not derived from “a lawful 
prince,” retired entirely from practice. His honesty was 
better rewarded at the restoration than honesty generally 
was by Charles the Second; Vaughan having been made 
chief justice of the common pleas. A severe censure of 
Vaughan’s manner of reporting is found in 2d Vesey 281; 
but should not be taken as applicable to all his cases. 


SAUNDERS. K. B. 
18 CAR, IL—25 CAR. II, (1666—1673.) 
“The most valuable and accurate reports of their age: 
and this is the character which has been repeatedly given of 
them in modern times.’ ‘To the same effect speaks 3 Bur. 


11 W., Black, 166; S. C. Eden, 230. ? Geary v. Bearcroft 67. 
8 2d Fonblanque’s Eq, 170, n. * 1 Kent 485. 
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1730. “That excellent book!??! And chief justice Willies, 
having quoted Saunders, thought it unnecessary to “ mention 
any other authority after him.’’? But the work has been 
brought into special prominence by the notes of sergeant 
Williams, which do, indeed, more than place the annotator 
on a level with the author. Tindal c. j., some where speaks 
of them as being “now esteemed a text-book of our law.’’ 
« A sounder lawyer or more accurate special pleader,” says 
baron Vaughan, in speaking of Williams, “has rarely done 
honour to his profession: and even the pauciloquently 
praising lord Eldon, went so far as to cite Mr. Williams’ 
notes in the house of peers, and to add: “Though one who 
had held no judicial situation, could not regularly be men- 
tioned as an authority, yet he might say, that to any one in a 
judicial situation, it would be sufficiently flattering to have it 
said of him, that he was as good a common lawyer as Mr. 
sergeant Williams; FoR NO MAN EVER LIVED TO WHOM THE 
CHARACTER OF A GREAT COMMON LAWYER MORE PROPERLY 
APPLIED.”’4 

Notwithstanding these re-iterated eulogies, the reader who 
often consults these notes, will probably think with chancel- 
lor Kent, that with all the praise justly due to the edition, it is 
liable to the objection of making one of the old reporters, the 
vehicle of voluminous dissertation ; and that it had been better 
if sergeant Williams had given his labours to the profession in 
a separate and more systematized form.’ In regard to the 
cases of the original reporter, it may be observed, that they 
too are rendered less interesting by so numerous diversions, 
that the mind becomes “ refrigerated’? by these frequent in- 
terruptions, and the thoughts injuriously withdrawn from the 
principal subject before them. 


JONES, SIR THOMAS. K. B., C. P. 
19 CAR. IL—1 JAC. IL. (1667—1685.) 


' Lord Eldon, 2 B. & P, 23. * Willes 479. 
* 1 Comp. & Jerv. 9. *3 Dow 15. * 1 Com, 486. 
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VENTRIS, PART I. K. B. 
20 CAR. I1.—36 CAR. II. (1668—1684.) 


VENTRIS, PART II. C. P., CH. 
21 CAR. Il.—3 WM. III. (1669—1691.) 


POLLEXFEN. K. B., C. P., EX. & CH. 


21 CAR. IL—1 JAC. II. (1669—1685.) WITH SOME CASES ANTE- 
RIOR TO 21 CAR. IL. 

The impressions of Pollexfen are very incorrect; and 
chasms are found in the pages, viz. 173 to 176; 181 to 184; 
649 and 652 mis-paged, and 189 repeated. The circumstance 
is less important than it would be, did Pollexfen always re- 
cord the judgments of the court, as well as his own argu- 
ments. The learned author whom we so often quote, calls 
Pollexfen’s reports, “a respectable authority ;’? though he — 
remarks, that “a considerable part of the discussions and 
decisions which they record, ceases to excite much attention, 
or to be very applicable to the new and varied course of 
human affairs.’”! 


MODERN. K. B., C. P., EX. & CH. 
21 CAR. Il.—4 GEO. II. (1669—1732.) 


(1) VOL. I. K. B,C. P. 21 CAR. I.—30 CAR. II. (1669—1678,) 


Containing also the case of Fry v. Porter, in chancery., 
This volume is sometimes called Colquit’s reports; having 
been prepared by Anthony Colquit Esq. 


(2) VOL. Il. C. P. (PRINCIPALLY.) 26 CAR. IL—35 CAR. IL. 
(1674—1683.) 


In lord Raymond’s reports, 537, we find the following pa- 
ragraph: “ Mr. Carthew cited a case in 2d Mod. 97, to the 
contrary, to which Holt, c.j., in ird, said, that no books 


* 1 Kent’s Com, 487. 
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ought to be cited at the bar, but those which were licensed 
by the judges.” 


(3) VOL. UL K. B,C. P., EX. & CH. 34 CAR. IL—3 WM: & M. 
(1682—1691.) 


(5) VOL. IV. K. B.C. P., EX. & CH. 3 WM. & M.—8 WM. & M. 
(1691—1696.) 

In Slater v. May,! a report was cited from 4th Mod.; but 
upon search of the roll, it was discovered that the statement 
of the case omitted a material circumstance. Whereupon 
the chief justice Holt is reported to have said: “See the in- 
conveniencies of these scambling reports! They will make 
us appear to posterity for a parcel of blockheads,” p. 1072. 


(6) VOL. V. K. B, C. P., EX. & CH. 5 WM. & M—12 WM. & M. 
(1693—1700.) 


(9) VOL. VI. Q.B., C. P., EX. & CH. 2 ANNE.—4 ANNE. (1703— 
1705.) 
Lord Hardwicke styled this “a book of no great repute ;”’ 
but referring to a case in it, called the case “ well reported.’ 
And to the same effect, Ridgeway 126. 


(7) VOL. VII Q. B.C. P., EX. & CH. 1 ANNE, (1702 AND 1703.) 

This volume is by Thomas Farresly, author of the cases 
temp. Holt. It possesses, I believe, no great authority, al- 
though rather more than some other of the volumes of mo- 
dern. 

These seven parts were revised and corrected by Danby 
Pickering Esq. 


(11) VOLS. VIII. & IX. K. B, CH. 8 GEO. L—13 GEO, I. (1722— 
1727.) 
Sometimes cited as “ Modern Cases in Law and Equity.” 


12 Lord Raymond 1071. * 1 Ves. 11. 
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The 8th vol. is of cases in the K. B., from the Sth to the 13th 
Geo. I. (1723-27); the 9th principally of chancery cases dur- 
ing the same term; with a few cases of appeal, and also some 
chancery cases during lord Hardwicke’s time. The contenu 
of the volumes, however, need not be more particularly spe- 
cified, as Mr. justice Wilmot, according to lord Kenyon,! said, 
that nine cases out of ten in the book are totally mistaken. 
Mr. justice Bayley? calls it “notoriously inaccurate;”? and in 
fact, the book is generally treated with contempt whenever 
mentioned. See Burrow’s reports, vol. i. 386, in marg., 
where it is called “a miserably bad book.’’ Also vol. iii. 
1326, in do.; also of 9 Mod., what is said by sir T. Plumer.s 
It is difficult to tell why such volumes should be republished. 


(10) VOL. X. K. B.C. P., EX. & CH. 8 ANNE—7 GEO. I. (1709—1721.) 


Not of much authority;* but in the great case of Mostyn 
v. Fabrigas,’ lord Mansfield cited a case from it.6 Formerly 
called Lucas’ reports; also, occasionally, cases temp. Mac.’ 


(8) VOL. XI. K.B. 1 ANNE—9 ANNE. (1702—1710.) AND 4 GEO. 
I1—5 GEO. II. (1718—1732.) 
With a few cases in the C. P. The volume is said, argu- 
endo, to be a book of no authority. It is cited in the old 
books as cases temp. Qu. Anne, 


(4) VOL. XII. K.B. 2 WM.IIL—1 ANNE. (1690—1702.) 


Formerly cited as cases temp. Wm. III. Called by Buller,? 
“not a book of any authority.”” But notwithstanding this 
censure, chief justice Marshall, in Bank of the United States 
v. Deveaux,” felt authorized by a case in 12 Mod., to adjudge 
a point of some difficulty. But the character of the volume 


' 7D. & E. 239, * 3M. & R. 405; cited in Greenleaf’s O. C. 252. 
*2Jac & W.171. * 1 Bur. 153; 1 Doug. 61. ‘*Cowp.161. * P. 178. 
* Maclesfield. ® 1 Cowper 16. * 1 Doug. 83. 05 Cranch 91. 
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was not noticed at the bar, nor indeed does the case appear 
to have been cited, 


There are two editions of the modern reports; one in folio, 
where the whole 12 parts are bound in 9 vols.; and another 
and much better edition by Leach, 12 vols. 8vo. Lond. 1796. 
It is probable that the censures made at different times upon 
the various volumes of modern, are particularly applicable to 
the old editions. 

It will be seen that the volumes, as printed and bound, do 
not follow one another in chronological order; some of them 
iterate the same years, and some years are wanting. The 
Arabic numeral prefixed, indicates the arrangement in order 
of time. 


FREEMAN. K.B., C. P. 
22 CAR. IL—2 ANNE. (1670—1704.) 

With a few cases of an earlier date. Freeman’s note-book 
having been stolen by a servant, and published without the 
privity of the author’s family, these reports were formerly 
regarded as without much authority. They were so charac- 
terized by sergeant Glynn, arguendo;' but lord Mansfield 
said, that “some of the cases in Freeman were very well re- 
ported;’’ and the court of K. B. gave judgment in conformity 
with the precedent, to which the sergeant objected. Lord 
Redesdale, while at the bar and solicitor-general, expressed a 
favourable opinion of them; and lord Loughborough confirm- 
ed him, by remarking that they were generally good.2, And in 
Monk v. Monk,3 lord Manners, adverting to the reputation 
of Freeman’s notes, decided a point which was before him in 
conformity with a case there reported. The probability is, 
that in the circumstances in which the volume first appeared, 
some of the cases may be incorrectly or crudely presented; 
but it has been observed, that those cases in Freeman of 
which there are contemporary reports, mostly coincide with 


' Rex v, Gence, Cowp. 15. * Burn v. Burn, 3 Ves. 580, n. 
* 1 Ball & Beat. 307. 
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such reports; and this concurrence, according to lord Mans- 
field,| may be taken as demonstration of truth, even if the 
reporter were “the worst that ever reported.”’ 

In addition to the common law cases, Freeman’s notes con- 
tained a considerable number of chancery and exchequer 
cases. These were formerly bound up in the same volume 
with the common law cases; and a portion of the equity cases 
were placed in the middle of the common law reports! But 
the two sorts have of late heen separated. The common law 
cases were republished in 1826, with notes and references by 
Mr. Smirke, and the chancery cases, in 1823, by Hovenden. 
These editions, it is scarcely necessary to add, are greatly 
preferable to the old edition in folio, and have quite super- 
seded it. 


SHOWER. K.B. 
30 CAR. IL—7 WM. III. (1678—1695.) 


Leach’s edition in 2 vols. 8vo. is much preferred to the old 
edition in folio: but from a note left by the learned Mr. Um- 
freville, it would appear as if the genuine reports of sir Bar- 
tholomew Shower had never yet been printed. Speaking of 
a MS. in the Lansdowne collection, Mr. Umfreville says: 
“This MS. greatly controls the printed Showers; and con- 
tains many good cases not printed, and seems to be his 
regulated collection of cases, prepared, as I conceive, by him- 
self, and methodized from his note-book, with a view to the 
press. But his papers, after his death, falling into the hands 
of a bookseller, he, cawsd@ lucri, at different times printed his 
general collection, without due consideration had of these 
selected cases, which were the only cases I conceive sir Bar- 
tholomew ever intended for the press.’’ 

In order of time, the 2d volume of Shower precedes 
the Ist. 


* Rex v, Gence, Cowp. 16, 
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SKINNER. K. B. 
33 CAR. IL—10 WM. III. (1681—1698.) 


LUTWYCHE. C. P. 
34 CAR. IL—3 ANNE. (1682—1704.) 

Lutwyche was originally printed in French; but was subse- 
quently translated by Nelson. Of this translation Mr. Viner, 
after speaking of the various misfortunes which have befallen 
authors, in having mercenary editors, remarks as follows: 
“ But besides these, there are many other grievances; among 
which may be reckoned such books as Nelson’s Lutwyche; a 
book which deserved public censure, at least, as being a 
reproach and dishonour to the profession, and rather adapted 
to Billingsgate than Westminster hall. What notion will any 
foreigner entertain of our law, to see a volume thereof stuffed 
with such ungentlemanlike language, and to meet with such 
ridiculous and scoundrel titles as Jaw quibbles, &c.; to see 
skeleton treatises on some particular head, very imperfectly 
done, with the help of a number of idle precedents, swelled 
up into a thick volume.’”! I am not able particularly to ex- 
plain this somewhat Cervantic indignation of the venerable 
compiler. Such high ideas of professional bienséance must 
be taken, it is to be feared, as belonging to that age which 
“is gone.” 


COMBERBACK. K. B. 
1 JAC. 1L.—11 WM.III. (1685—1699.) 

Said by lord Thurlow to be of bad authority;? and in 
Cooper v. Chitty,’ lord Mansfield says: “ Comberback, in giv- 
ing judgment of the court, which is the only sensible part of 
his whole report, (for it is plain to me that he did not under- 
stand the former argument, &c.’’) Buller, too, according to 
Clarke, said that “if his memory did not greatly fail him,” 
this book, with Noy, had been forbidden to be cited. 


' Pref. to Abridgment. * Clarke, * 1 Bur. 36. 
VOL, II. 27 
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CARTHEW. K. B. 
2 JAC.IL—13 WM. III. (1686—1701.) 

Woodeson, in his law lectures, calls Carthew “a reporter 
of no great merit;’! and lord Thurlow is reported to have 
said that he was bad authority.2 But lord Kenyon said 
(obiter and parenthetically) that Carthew, in general, was a 
good reporter;’ and chief justice Willes, (in an argument, 
however, where he was combating a case from Carthew,) 
“TI own that Carthew is, in general, avery good and very 
faithful reporter.’’* 


REPORTS TEMPORE HOLT. K. B., C. P. & EX. CH. 
1 WM. IIL.—10 ANNE, (1688—1711.) 
This book is by the same reporter as 7th Modern (Thomas 


Farresly), and of about as much, that is to say, of but indif- 
ferent authority.§ 


SALKELD. K. B., C. P., CH. & EX. 
1 WM. IIL.—11 ANNE. (1689—1712.) 


The third volume of Salkeld, it is supposed, was not de- 
signed for publication. It is a posthumous work, consisting 
principally of detached notes collected from other reports; 
and has never been considered as of any authority.° Much 
the best edition of Salkeld is that of Mr. Evans, the transla- 
tor of Pothier, in 3 vols. 8vo., which was republished in this 
city in 1822. 


SHOWER. DOM. PROC. 
6 WM, III—11 WM. III. (1694—1699.) 


Of course, not to be confounded with Shower’s reports; 
which are in the K. B. 


* Vol. i, 495. * Clarke. 22 Term R. 776. * Willes 182. 
* 1 Wilson 15. * 7 Mod. 269; 2 Bast. 8; 8 Mass. 258. 
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LORD RAYMOND. K. B., C. P. 
6 WM. IIl—7 GEO. II. (1694—1734.) 

The beginning of the Ist vol. having been taken when the. 
reporter was quite young, and designed merely for private 
use, is not considered as very accurate.1 The 3d vol. con- 
tains the pleadings at large, published by Wilson; and these, 
according to chancellor Kent, are valuable.? 


FORTESCUE. K. B., C. P., EX. & CH. 
7 WM. IIL—11 GEO. IL (1695—1738.) 


COMYNS. K. B., C. P., EX., CH. & DELEG, 
7 WM. IIL—14 GEO. II. (1695—1741.) 


COLLES. DOM. PROC, 
9 WM. IIL—13 ANNE. (1697—1714.) 


This is a supplement to Brown’s cases in parliament, 


BROWN. DOM. PROC. 
1 ANNE—41 GEO. II. (1702—1801.) 

Brown’s cases in parliament, properly so called, do not 
come down to the present century by many years; the 
author having died before his work was completed. The 
work was continued by Mr. Tomlins. 


PRACTICAL REGISTER. C. P. 
3 ANNE.—15 GEO. Il. (1704—1742.) 

Lord Hardwicke spoke of this book as one which, though 
not of authority, was yet better collected than most of the 
kind 3} and in Mitford’s Pleadings, p. 7, n., it is character- 
ized as a book of little authority, but as one which is cited 
occasionally where no better authority can be found. 


* 1 Bur. 36; 3 D. & E. 261. * 1 Com. 488. #2 Atk. 22, 
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GILBERT. EQ, EX. IRISH EX. 
4 ANNE—13 GEO. I. (1705—1727.) 


COOKE. C. P. 
5 ANNE—20 GEO. II. (1706—1747.) 


These decisions are upon points of practice, and the book 
is not often cited. 


SESSIONS CASES. K. B. 
9 ANNE.—21 GEO. IL. (1710—1748.) 


BUNBURY. EX. 
12 ANNE.—15 GEO. II. (1713—1742.) 


Lord Mansfield characterized these reports as “ very loose 
notes,”’? which were never designed by Mr. Bunbury for pub- 
lication. And see 5 Wendell 578. 


STRANGE. K. B., C. P., CH. & EX. 
2 GEO. I.—22 GEO. II. (1716—1749.) 

These reports, according to my observation, have always 
been regarded as of good authority ; and this idea seems to 
be confirmed by chancellor Kent.2 But sir Michael Foster 
referring to one case in particular, “cannot help saying, that the 
circumstances omitted in the report are too material, and enter 
too far into the true merits of the case, to have been dropped 
by a gentleman of sir John Strange’s abilities and known 
candour, if he had not been over studious of brevity.’’s 
However, a new edition of Strange’s reports was published 
by Mr. Nolan in 1795, who says, that it has been his “ first 
object to clear up those few passages in which the author 
from his conciseness, is liable to the imputation of obscurity, 
and to mark those still fewer places, in which he seems to 
have fallen into errors.”” Yet, even of Strange, thus revised, 


*'5 Bur, 2658. * 1 Com, 488, * Reports, &c. 294. 
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sir Anthony Hart is made to say, that it is not “a book we 
can place much confidence in.’”! 


Sir Anthony Hart doubtless is respectable authority ; but,. 


pace tanti viri, it may be observed, that the modern equity 
lawyers do distinguish cases so much by touches and shading, 
that perhaps the vice-chancellor would be regarded as fasti- 
dious by the common lawyer; who, in the portraiture of a 
case, would look for nothing beyond the outline and princi- 
pal features. 

There is a volume in existence called Select Cases on 
Evidence. The work is generally attributed to sir John 
Strange; but having, for some cause, been suppressed, is very 
rarely to be seen. Several of the cases in it are found in 
Strange’s reports, 


BARNADISTON. K. B. 
12 GEO. L—8 GEO. II. (1726—1735.) 

Not to be confounded with Barnadiston’s chancery cases. 

Barnadiston was a very careless fellow, and his reports, as 
well of chancery cases as in the K. B., were, for a long time, 
but little esteemed.2_ The former book lord Mansfield abso- 
lutely forbade to be cited; “for it would only be misleading 
students to put them upon reading it.”” He said it was mar- 
vellous, however, to those who knew the sergeant and his 
manner of taking notes, that he should so often stumble upon 
what was right; but yet that there was not one case in his 
book which was so throughout.s Douglas, likewise, calls the 
K. B. reports, of still less authority than 10 Mod.,‘ and lord 
Kenyon spoke of the author as “a bad reporter.’ Lord 
Lyndhurst, too, when Mr. Preston cited a case from the 
chancery cases, exclaimed: “ Barnadiston, Mr. Preston! I 
fear that is a book of no great authority: I recollect in my 
younger days it was said of Barnadiston, that he was accus- 


' 1 Simons 432, * 1 Doug. 333, n. *2 Bur. 1142, in marg. 
* 2 Doug. 689, n. * 1 East 642, n, 
Q7* ; 
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tomed to slumber over his note-book, and the wags in the 
rear took the opportunity of scribbling nonsense in it.”? But 
Mr. Preston is reported to have replied: “ There are some 
cases, my lord, in Barnadiston, which, in my experience 
(and having had frequent occasion to compare that reporter’s 
cases, with the same cases elsewhere), I have found to be 
the only sensible and intelligent reports; and I trust I shall 
show your lordship that it may be said of Barnadiston, “non 
omnibus dormio.”? And on another occasion,! lord Eldon 
said: “I am old enough to remember lord Mansfield (who 
practised under lord Hardwicke, by whom all these cases 
were decided) state his opinion of these reports, (the chancery 
cases ;) for he knew the man. I take the liberty of saying, 
that in that book there are reports of very great authority.’’ 
In addition, the late C. B. Alexander is said by Mr. Gresley, 
to have praised Barnadiston highly. 

So in 4th Vesey 488, n., the solicitor-general, sir W. Grant, 
in citing a case from the chancery cases, observed, “ that 
though those reports are not approved of, they are generally 
in substance pretty correctly stated;’’ and that two MS. 
notes of the case which he cited, agreed in substance with 
the report of Barnadiston. And in 4th Term, 57, Mr. Wilson, 
in citing a case from the same work, said that he had com- 
pared the case with the register’s book, and found it “ very 
accurate.”’ 

And besides all this, a remark made to me by a friend, is 
here worth noting, viz. “that on the occasion when Barna- 
diston was /jirsé assailed, and Mr. Dunning, being forbidden 
to cite him, was obliged to have recourse to a MS. note, no 
difference is stated to have been shown or suggested between. 
that note, and the case as found in printed reports.’’* 

The opinion of lord Mansfield and of his reporters, sir 
James Burrow and Mr. Douglas, may therefore be consi- 


' | Blight N. 8.538, * See Greenleaf’s O. C. 26. 
2 Eq. Ev. 301, n. +2 Bur. 1142, 
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dered, like a good many of his lordship’s other opinions, as 
now overruled. 


FITZGIBBONS. K.B.,C. P., EX. & CH. 
1 GEO. IL.—6 GEO. Il. (1728—1733.) 

Styled by lord Hardwicke, a book of no great authority ;1 
though the chancellor admits that the case cited is truly re- 
ported. The volume received a similar character from sir 
John Strange, when solicitor-general,? though no such case as 
Andrews reports to have been cited (the King v. Mann), is 
to be found in Fitzgibbons. It should probably be King v. 
Morrice, which is reported at p. 198. 


LEACH. K.B. (CROWN SIDE.) 
3 GEO. IL—55 GEO, III. (1730—1815.) 


BARNES. CASES OF PRACTICE. 
5 GEO. Il.—34 GEO. II. (1732—1760.) 

Sir Fr. Buller, in a case where he subverted a decision as 
reported in this book, spoke of Barnes as a writer “who has 
indeed, in general reported the practice of the court with 
accuracy ;”’ but whose assertion in the particular case ¢¢ is un- 
supported by authority, and contradicted by reason.” Mr. 
justice Heath, on another occasion,‘ in referring to a case from 
Barnes, went further, and said that the case cited had been 
overruled; and that indeed “many cases reported in that 
volume are not law;’”? and Mr. Williams, of the New York 
bar, once styled Barnes “an authority of little weight;’’ 
and said “his cases are so. contradictory that they destroy 
each other.’”? The question before the court being one 
of practice, chancellor Kent, neither affirming nor deny- 
ing the position of Mr. Williams, yet said that the cases 
cited from Barnes were good as historical evidence to prove 


'1 Ves. 10; 3 Atkyns 610. * Andrews 75. *1B. & P. 333, *3 B. & P. 245. 
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the point of practice in issue.t_ It is probable that Mr. Wil- 
liams and Mr. justice Heath went rather too far, and that 
our own chief justice Gibson, expressed the true state of the 
case in 1 Watts 490, where with his usual precision he says, 
“ Barnes is good authority, I believe, for points of practice, 
though for little beside.”’ 

The paging of the 4to. and 8vo. editions of Barnes, do not 
agree. 


RIDGEWAY. K. B., CH. 
7 GEO, IL—11 GEO. If. (1733—1737.) 

Cases during the time of lord Hardwicke. The transcend- 
ant reputation of this great chancellor, caused almost every 
man then at the bar, to take notes of his decisions. The pre- 
sent volume was printed in 1794, from a manuscript of some 
reputation in Westminister hall, the author of which is, how- 
ever, not known. In addition to the common law cases here 
reported, the volume contains several decisions in chancery, 
between 1744 and 1746. (See Chancery reports.) 


CUNNINGHAM. K. B. 
7 GEO. 11.—9 GEO. Il. (1734—1736.) 
Several of the cases in this volume, are reprinted almost 
verbatim in the work which follows. 


REPORTS TEMP. HARDWICKE. K. B. 
7 GEO. IL—11 GEO. II. (1734—1738.) 

This book has been ascribed to Mr. Harward, a barrister 
of the day, but is sometimes cited as Annaly’s reports: it is not 
known in fact, by whom the notes were taken. The volume 
contains some cases by lord Lee, and two equity cases by 


lord Hardwicke. 
It must be distinguished from another book called cases 
tempore Hardwicke, and published in 1828 by Mr. West, 


42 Johnson 69. 
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from lord Hardwicke’s MSS.; and which contains chancery 
cases from 1736 to 1739. 


WILLES. C. P., EX., CH., DOM. PROC. 
8 GEO. I1—33 GEO. Il. (1737—1760.) 

These reports, though posthumous, are admitted to be highly 
authoritative. They appear to have been prepared by the 
chief justice himself, and were carefully revised by Mr. 
Durnford, their reputable editor. Willes and Wilson are 
probably the most authoritative reports of the reign of 
Geo. II. 


ANDREWS. K. B. 
11 GEO. IL—13 GEO. II. (1738—1740.) 


FOSTER. K.B. (CROWN SIDE.) 
16 GEO. Il.—1 GEO. III. (1743—1761.) 


PARKER. EX. 
16 GEO, IL—7 GEO. IIL. (1743—1767.) 

The cases embraced within the term just indicated, were 
prepared by sir Thomas Parker himself. But besides these, 
the volume contains in an appendix, some cases from 1678 to 
1718. These, sir Thomas says were carefully transcribed 
from authentic MSS. The book is one of very good 
authority. 


WILSON. K. B.&C. P. 

PART I. K.B. 16 GEO, IL—27 GEO, II. (1743—1754.) 
PARTS II. & Ill. C.P. 26 GEO. IL—15 GEO. IIL (1753—1775.) 
These reports embrace the time when c. j. Wilmot was on 

the bench; and being “very accurate repositories”? of the de- 
cisions they report, are of course highly interesting and 
authoritative. Some of Wilmot’s decisions, however (from 


* 1 Kent’s Com. 488, * Ibid, 
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1757-70), are found in a 4to. volume published in 1802. 
The volume embraces decisions and opinions in the house of 
lords, K. B., C. P., and Exch. Chamb. 


BLACKSTONE. K.B., C. P., & CH. 
20 GEO. II.—20 GEO. III. (1746—1780.) 

Although these reports were ordered by sir William Black- 
stone’s last will to be published, it has been generally thought 
that they were notes pour servir, rather than the completed 
reports, which, had the elegant commentator’s life been 
spared, would have been given to the profession. Certain it 
is, that although there is no sort of question as to the genuine- 
ness of the reports, they have not been held in great repute. 
“The reports of sir William Blackstone,” says Mr. justice 
Lewis,' “though the production of an able judge, are not of 
the highest authority. They are posthumous works, edited 
by his executor, who does not appear to have been a lawyer, 
and who has given them to the world without their having 
undergone the last revision intended by the author.” “ All 
the respect,” says a reverend name, “ we entertain for the re- 
porter of this ease, cannot prevent the opinion, that the words 
of the lord keeper have been inaccurately reported. If not, 
they were inconsiderately uttered; (C. J. Marshall? refer- 
ring to the case reported by sir William Blackstone, p. 91.) 
Indeed, the bad reputation of Blackstone’s reports seems to 
have got even into France; for in speaking of them, Dupin* 
remarks: “ Ses rapports ne jouissent pas de la méme estime 
que ses autres ouvrages, et passent pour étre tres-inexacts.”’ 
Lord Mansfield, in fact, said that they were “not very accu- 
rate;’’* and such, for many years, was the idolatry paid to 
every thing which fell from the earl’s lips, that this dictum 
was enough to give them disrepute for at least a generation 
afterwards. Of late, however, these reports have been well 


* 1 Johns. Ca. 45. * Baptist Assoc. v. Hart, 4 Wheat. 41. 
* Lettres sur la profession d’avocat, Tome II. p, 575. * 1 Doug. 93, n. 
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re-edited, and appear to have been more esteemed. The 
matter, in any event, is less important, as most of the cases in 
the K. B. are reported in Burrow, and most of those in the 
C. P. by Wilson, two of the best of all the English reporters. 
The improved edition of sir William Blackstone’s reports, just 
now referred to, is one by Mr. Elsley, and was published in 
1828. 


SAYER. 
25 GEO. IL—30 GEO. II. (1751—1756.) 


« But an inaccurate reporter.’ 


KENYON. 
26 GEO. IL—1 GEO. III. (1753—1760. 

These reports are from the genuine MSS. of lord Kenyon, 
and having been printed (in 1819-25) by the consent of his 
successor in the title, were probably supposed to detract 
nothing from the first lord’s reputation. But there is no evi- 
dence that the chief justice himself ever designed them for 
the press. Undoubtedly, however, the authority of sir Lloyd 
Kenyon’s MSS. (even during his lifetime) was very consider- 
able in Westminster hall; for in Doe v. Fonnereau, after a 
case had been argued twice and decided, the court of K. B., 
on the authority of a MS. of his, ordered it to be again 
argued, and reversed the former decision. 


For the reporters after the reign of George II. see post ; 
after the chancery reporters. 


' 1 Sug. on Vend, 80, * 2 Doug. 486. 
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CHANCERY. 


[It is scarcely necessary to remind the professional reader, 
that a considerable number of chancery decisions are found 
among the volumes generally classed with the common law 
reports. Thus, the modern reports, Ventris, Salkeld, For- 
tescue, Comyns, Fitzgibbons, Strange, Kelyng, Ridgeway, 
Blackstone, Kenyon, and other reporters prior to the reign of 
George III., all occasionally record cases in equity; just as, 
on the other hand, Peere Williams, Gilbert, and other chan- 
cery reporters sometimes preserve a note of decisions at law. 
Cases in the exchequer, also, were formerly thrown in with 
the reports of other decisions. Freeman’s reports, both at 
law and in equity, were originally printed together; but the 
two sorts have, of late, been separated. See ante, p. 305.] 


CARY. 
5. MARY.—2 JAC. I. (1557—1604.) 
Two editions of Cary, one printed in 1650, the other in 
1665, are both alike, except in the paging, which is different. 
A third edition was printed in 1824. 


CHOICE CASES IN CHANCERY. 
5 MARY.—4 JAC. I. (1557—1606.) 

This is a work which I never saw but in the valuable col- 
lection of Mr. justice Kennedy of the supreme court of Penn- 
sylvania, who spoke of it with reasonable respect. It forms 
part of the volume called “ Practice of Chancery Unfolded.” 


TOTHILL. 
1 ELIZ.—22 CAR. I. (1559—1646.) 
In King v. Baldwin,' Mr. Burr relied upon this book; but 
chancellor Kent spoke of the report as “so very imperfect, 
and so destitute of facts and circumstances, as to be altogether 


* 2 Johnson’s Ch. Rep. 556, 
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unfit to serve as a guide, and unworthy to be cited as an au- 
thority.”’ And after showing that Tothill had misunderstood 
two cases cited in his report, remarks: “This explanation of _ 
to cases is sufficient to show what little reliance is to be 
placed upon the loose notes of Tothill, which were collected 
and alphabetically arranged by him, in the shape of an index, 
and published after his death.” 

A new edition of Tothill was published in 1820, by sir R. 
O. Holborne, a bencher of Lincoln’s Inn. 


DICKENS. 
2 ELIZ.—38 GEO. III. (1559—1798.) 


Mr. Dickens was for some time register of the court of 
chancery, and, according to lord Redesdale, “ a very attentive 
and diligent register.”’ These reports, however, were pre- 
pared after his death, by Mr. Wyatt, from Dickens’ notes; 
and these (says lord Redesdale,) “being rather loose, were 
not considered as of very high authority. He was constantly 
applied to, to know if he had any thing on such and such 
subjects, in his notes; but if he had, the register’s books were 
always referred to.’”! 


REPORTS IN CHANCERY. 
13 JAC. I.—11 ANNE. (1615—1712.) 


The title of this book is, “ Reports of cases taken and ad- 
judged in the court of chancery, in the reign of king Charles 
I., Charles II., James II., William IIL, and queen Anne,” 
&e. 3 vols. in one. [See the next book but one.] 


NELSON. 
1 CAR. 1—5 WM. IIT. (1625—1694.) 


* Smith v, The Hibernian Mine Company, 1 Sch. & Lefroy 238, 
VOL. II, 28 
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CASES IN CHANCERY. 
12 CAR. IL—3 JAC. II. (1660—1688.) 

“ Cases argued and decreed in the high court of chan- 
cery:”? Ist vol. 3d ed. Lond. 1730. 2d vol. Lond. 1701. 
With this volume is usually bound, “ Select cases in the high 
court of chancery, solemnly argued and decreed by the late 
lord chancellor, with the assistance of the judges.” Lond. 
1730. This last volume contains the cases of the duke of 
Norfolk, and of the earls of Bath and Montagu, and comes 
down as far as 9th Wm. III. 

The former of these works, to wit, the cases in chancery, is 
notoriously a book of doubtful authority... It is usually dis- 
tinguished from the “reports of cases,’’ &c., mentioned fur- 
ther back, by being cited as Ist, 2d, or 3d chan. cas.: the 
other book is cited as Ist, 2d, or 3d chan. rep. The last 
named book has been generally considered as much the bet- 
ter book; but a competent judge, chancellor Kent, says that 
they are, both of them, in their general character, loose, 
meagre and inaccurate, and not of much weight or authority ; 
although the chancellor remarks, that the reports of some 
cases decided by lord chancellor Cowper, in the third or last 
volume of the reports in chancery, and the cases of the duke 
of Norfolk, and the earls of Bath and Montagu, in the 
“select cases,’ are distinguished exceptions to this com- 
plaint ; and that those cases are fully and very interestingly 
reported.2 This last book is usually quoted short, S. C. C. 


FREEMAN. 
12 CAR. Il.—5 ANNE. (1660—1706.) 
See ante,tit. Freeman, under thecommon law reports, p. 305. 


CASES TEMP. FINCH. 
25 CAR. I1.—33 CAR. II. (1673—1681.) 
This book is sometimes called (incorrectly, however,) Ned- 


1 10 Ves, jr. 582; 2 Ball & Beat. 183; 1 H. Black. 332, and 6 Dow 9. 
® 1 Kent’s Com. 492. 
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son’s reports; the preface being signed W. N. (William 
Nelson.) The author, whoever he was, belonged to the 
scribes: his volume, at least, is not one having autho- 
rity.! 


VERNON. 
33 CAR. IL—6 GEO. I. (1681—1720.) 


It appears from the case of Atcherly v. Vernon, that Mr. 
Vernon’s MS. reports, found in his study after his death, 
were the subject of a suit in chancery, between his widow, 
his residuary legatee, and the heir at law. The widow 
claimed them as included in the bequest “ of household goods 
and furniture ;’”’ the trustees of the residuary estate regarded 
them as embraced by the expression, “the residue of my 
personal estate ;’’ while the heir contended, that “as guar- 
dian of the reputation of his ancestor,’’ the MSS. belonged 
to him; in the same way as would a right of action for the 
defacing of his ancestor’s tomb. “The printing, or not 
printing, of these papers,’’? says the counsel for the heir, 
“may as much affect the reputation of Mr. Vernon as any 
monument or tomb. Possibly they are not fit to be printed; 
possibly they were never intended to be printed.”” “ Sup- 
pose a man of learning should have the misfortune to die in 
debt, can the creditors come into this court and pray a disco- 
very of all his papers, that they may be printed for the pay- 
ment of his debts? And if creditors cannot do this, a forti- 
ori, not the trustees in the present case. If a minister of state 
should die, he may have a great number of papers that may 
be very curious, may print and sell well; yet surely these 
will not be considered as personal estate and go to the execu- 
tor.” Lord Macclesfield finding the decision difficult (and the 
parties probably thinking that it was doubtful), the dispute 
was arranged, by the chancellor’s keeping the MSS. him- 


110 Vesey, jr. 582; 1 Wils. 162: 3 Atkyns 334, 
* 10 Mod. 530, 
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self :1 and under his direction, with that of lord King, it was 
that they were first published. The editors were Mr. Mel- 
moth and Mr. P. Williams, who are supposed to be the 
authors of some of the marginal notes.2 As it appeared, the 
heir had a good deal of weight in his arguments. The MSS. 
were not very “ fit to be printed,’’ and probably were “ never 
intended to be printed.”’ 

Certainly, as at first published, the volumes were quite 
deficient in accuracy. But in 1806, at the suggestion of lord 
Eldon, Mr. Raithby favoured the profession with a new and 
“very valuable’’* edition of Vernon, enriched with learned 
notes and accurate extracts from the register’s books, The 
volumes have therefore much more value now than when 
first published ; but still, in them, we should look in vain for 
a monument worthy of the great men whose decisions they 
record, lord Nottingham, lord Somers, and lord Cowper. 

Raithby’s edition of Vernon has been reprinted in our own 
country. 


PRECEDENTS IN CHANCERY. 
1 WM. IIL—9 GEO. I. (1689—1723.) 


These notes, as far as the year 1708, are supposed to have 
been taken by Mr. Pooley, the author of the first volume 
of the equity cases abridged,’ and an able lawyer of his 


' “ The court,” says the reporter, “decided nothing in this affair ; because all 
consented to have them printed under the direction of the court, without making 
any profit of them.” 

* 3 J. B. Moore 701. 

#1 Atkyns 556; 2 Ves. 610; Clarke; 8 D & E.266; 1 H. Black. 326. 

* 16 Vesey jr. 24. 

* It may here be proper to speak of the work just mentioned, equity cases 
abridged, which, though more in the nature of a digest than of reports, is yet 
often cited. The first volume is regarded as very good authority, and was so 
admitted to be by opposing counsel in Blount v. Burrow.—(1 Ves. jr. 547.) 
And see the pref. to Viner. The second volume (the author of which is not 
known), is spoken of by lord Eldon (1 Bligh N.S. 538,) as a book “ of no very 
high character ;” “ not so high in character as the first volume.” But the earl 
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day.1_ The work is one of high authority, though lord Ross- 
lyn said that the case of Harkness v. Bayley, there, p. 514, 
is totally mis-reported. 

The book-sellers sometimes call this book Finch’s prece- 
dents; a person by the name of Finch having edited one 
edition of the book. 


PEERE WILLIAMS. 
7 WM. IIL—9 GEO. III. (1695—1736.) 


These reports, embracing a term of time when a succes- 
sion of eminent men presided in chancery, were always re- 
garded as one of the most perspicuous, useful, and interesting 
repositories of equity law to be found in the language.’ But 
they have received great additional value from the notes of 
their recent editor, Mr. Cox. “The bench, the bar, and the 
public in general (said the master of the rolls, sir R. P. Ar- 
den,‘ referring to one of these notes,) are much obliged to 
him for his very valuable edition of those very valuable re- 
ports ;’’ and the master thought that the cases relating to the 
law in a particular case had been so well stated, the rules so 
accurately and so shortly presented, and the principles so 
well extracted from all the cases, that he preferred to use 
Mr. Cox’s language to hisown. The same judge expressed 
a similar opinion of Mr. Cox’s notes in another case.‘ 


thought that a case which he cited, reported there, was entitled to credit; 
the more, he adds, because “ I have found authority to consider that report to be 
a very correct report, in the library and in the mind, which are both equally 
large store-houses of equity learning: I mean the library and mind of lord 
Redesdale.” Lord Redesdale had looked through his books, printed and MSS., 
and confirmed the report. So, lord Kenyon (2 Brown’s ch. rep. 45), though he 
spoke of the second volume as not a book of the first authority, yet relicd on 
a case reported there; other authorities supporting it. 

' Pref. to Ist Viner’s abdt. * 7 Mod. 304; 5 Ves, jr. 663, 

* 1 Kent's Com. 493. *3 Vesey jr. 130, 

* Clinton & Seymour, 4 Ves, jr, 462. 


28* 
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GILBERT. 
4 ANNE.—13 GEO. I. (1705—1727.) 

Reports of cases in equity. (In the chancery and exche- 
quer, with some equity cases in the Irish exchequer.) A 
posthumous book, and of no kind of authority. When quoted 
by Mr. sergeant Wynne, 22d June, 1737, in the C. P., “the 
court exploded the book, and told the sergeant they hoped he 
would quote cases from some better authority.’”! 


GILBERT. CASES IN LAW & EQUITY. 
12 ANNE.—1 GEO. I. (1713—1715.) 


Cases in law and equity, with two treatises; one on the 
action of debt, the other on the constitution of England. 


SELECT CASES. 
11 GEO. L—7 GEO. Il. (1724—1734.) 

(“ Argued and adjudged in the high court of chancery, be- 
fore the late lords commissioners of the great seal and the 
late lord chancellor King; from the year 1724 to 1733, with 
two tables, &c.”” By a gentleman of the temple. In the 
savoy, 1740.) The title of this work is given at large, in 
order to distinguish it from another volume of “ select cases,”’ 
usually bound up with the work quoted as “cases in chan- 
cery,’’ and mentioned anée, p. 320. 

The present book is said by lord Redesdale (obiter) to be 
a book of no great authority.? 


MOSELY. 
12 GEO. L—4 GEO, II. (1726—1731.) 


When Mosely was cited before lord Mansfield, the earl 
told counsel that the volume was one which should not have 


' Clarke. *258. & L. 634, 
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been quoted; and this censure for sometime disgraced the 
book.2 His lordship, however (it must be confessed), was 
rather given to dispatching in this summary way, such books 
as reported cases with which he did not coincide. And 
hence we find lord Eldon (a much better judge, probably, of 
the merits of a chancery reporter, and infinitely cautious) 
making a formal entry of his dissent from the chief justice.s 

He thought “very differently’? from lord Mansfield ; 
“having always considered Mosely’s reports as a book pos- 
sessing a very considerable degree of accuracy.’’4 

I am not conscious that it is any where remarked, that in 
the case where lord Mansfield condemned Mosely, the coun- 
sel who cited the work, confirmed Mosely’s report, by pro- 
ducing a certificate from the register’s book. 

It is, however, perhaps true (we may here take occasion 
to say), that the fidelity of sir James Burrow, in recording 
every thing which fell from lord Mansfield’s lips, has in 
many cases given weight and permanence to what was a 
mere casual or suggestive remark, never intended to be 
delivered as an opinion for posterity. 


KELYNG. 
4 GEO. IL—9 GEO. II. (1731—1736.) 


This book is cited as second Kelyng, or W. Kelyng, to dis- 
tinguish it from Kelyng’s crown cases. 


CASES TEMPORE TALBOT. 
7 GEO, IL—11 GEO. IL. (1734—1738.) 


Talbot, a name which, according to Mr. Burke, will be 
respectable in England, while the glory of the nation forms 
any part of its concern. Lord Talbot presided in chancery, 
but a very few years, having died in the vigour of his age. 
This volume, containing reports of his decisions, is regarded 


'5 Bur. 2629. *3 Anst. 861; 5 D. & E,560; 1 Binney 213, 
* 1 Meriv, 92. * 19 Ves. jr. 488, n. 
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as quite accurate and valuable.! It is sometimes cited as 
Forrester’s reports; the collection, as is known, having been 
made, as far as p. 217, by Mr. Forrester, a gentleman of con- 
siderable eminence in the profession in his time. The best 
edition is that by Mr. Williams. 





WEST. 
9 GEO. IL—13 GEO. II. (1736—1740.) 


This book was first published in 1828, from original MSS., 
said to be by lord Hardwicke himself. 


ATKYNS. 
9 GEO. II.—28 GEO. II. (1736—1755.) 


The uncommon abilities of lord Hardwicke, whose name 
fills so large a space in the history of equitable jurisprudence, 
render interesting even imperfect memorials of his decisions: 
For, “faint picture of those flashes of his spirit,’? must we, 
unhappily, regard all the records which transmit his judicial 
decrees to posterity.2 The K. B. once forbade counsel to cite 
Atkyns;$ and both Buller and chief justice sir James Mans- 
field have expressed their vexation, at the incorrect and slo- 
venly way in which his notes were taken. Text writers 
have spoken in the same way of lord Hardwicke’s reporters.‘ 


1 1 Kent's Com. 493. 

® The reader who desires to see the full stature of lord Hardwicke’s mind, 
will read with pleasure archdeacon Coxe’s life of sir Robert Walpole, and the 
memoirs of Mr. Pelham’s administration, by the same author; and also the re- 
cently published letters of the elder Pitt. In the many years of party conflict 
and high enterprise, during which lord Hardwicke held the seals of England, it 
would appear as if few important measures were brought before the council-board 
until after fullest consultation with the chancellor. In fact, it is obvious that in 
every great emergency, reliance was had on him for extrication. And while we 
safely believe, that in the law was the centre of his thoughts and “ the home of 
his mind,” we must admit, too, that as a statesman, fit to legislate for an em- 
pire, he was scarce less great than in that departmeut where the world hath 
called him, as yet unequalled. 

* 1 Wm. BI. 571. * 6 East 29, n., 5 Taunt. 64. 

* 1 Kent’s Com. 494; 2 Wooddeson 362; 2 Kid on Corp. 189, n. 
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Of all these reporters, Atkyns, Vesey Sen., and Ambler, it 
is undoubtedly true that their style of reporting is jejune in 
the extreme, presenting frequently a defective state of facts; — 
that the arguments, both of counsel and court, are often far 
from lucid, and that even the decree is sometimes wrongly 
given. Such censures are, however, more applicable to the 
old editions of these reporters; for among the inappreciable 
services of the late earl of Eldon to the chancery jurisprudence 
of England, are to be numbered his successful exertions to 
present, through modern and improved editions, the records 
of his predecessors’ judgments. Cary, Tothill, Freeman, Ver- 
non, the cases temp. Talbot, Peere Williams, Atkyns, Ambler, 
Vesey Sen., and Brown, have all within the time of lord 
Eldon, been presented anew to the profession: while the re- 
ports of lord Kenyon, Mr. West, Mr. Ridgeway, Mr. Cox, and 
Mr. Eden, give to us, now for the first time, decisions made 
generations ago. His lordship’s veneration for precedent, 
and his cautious, inquiring mind, led counsel at his bar con- 
stantly to search the register’s books for cases reported in 
print. And a taste for this research was thus generated, and 
has grown up in England, with the happiest effects upon 
modern jurisprudence, 


AMBLER. 
10 GEO. I1.—21 GEO. III. (1737—1781.) 

As originally printed, this book was regarded as of but 
mediocre value. [See ante, tit. @&kyns, 326.) A new and 
much improved edition of Ambler was given to the profes- 
sion in 1828, by Mr. Blunt. A considerable portion of the 
term embraced by Ambler is traversed by Mr. Eden, in his 
reports published in the present century. [See post, tit. 
Eden’s reports, p. 228.] 


BARNADISTON. 
13 GEO, IL—15 GEO. Il. (1740—1742.) 
[See ante, p. 311, common law reports, tit. Barnadiston.] 
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RIDGEWAY. 
18 GEO. IL—20 GEO. II. (1744—1746.) 

Along with some cases in the K. B., and some in the Irish 
courts. The volume embraces but a short term; and having 
been first published in 1794, long after the decisions were 
made, is not very often cited. It appears, however, to be an 
authentic work, and to have been printed from a MS. of some 
credit. Ridgeway is the name of the editor. 


VESEY, SENIOR. 
20 GEO. IL—29 GEO. II. (1747—1756.) 

Much the best edition of these reports is that by Mr. Belt, 
in 3 volumes, including a supplement. Mr. Belt made a la- 
borious examination of the decrees and orders as found in the 
register’s books; corrected several of the statements in the 
original edition; added some MS. cases; and, in short, revised 
and improved the whole work. This edition has been re- 
printed in the United States. 


KENYON. 
26 AND 27 GEO II. (1753) 
Before lord Hardwicke. [See ante, p. 317, common law 
reports, tit. Kenyon. ] 


EDEN. 
30 GEO. IL—7 GEO. III. (1757—1767.) 

These reports, which give the decisions of lord keeper 
Henly, afterward lord Northington, were first edited in the 
year 1818, by Mr. Eden, a descendant of lord Northington, 
and who thus was possessed of the earl’s MSS. They cor- 
rect many of the errors, and in some measure remedy the im- 
perfections of Ambler, by whom lord Northington’s decisions 
were at first published. The work is undoubtedly one of 
authenticity, and the reports are presented probably in as 
accurate and complete a manner as it was possible to present 
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them, at so great a distance from the time when the decrees 
were given. 

The reports of Mr. Cox likewise (the learned editor of 
Peere Williams,) contain some decisions of lord Northington, — 
and also of lord Hardwicke. 


From after the reign of George II, the reports have a 
much more systematized and uniform character than the 
volumes prior to that time; and their relative merits being 
sufficiently known to the profession, nothing more will be 
desired than to indicate their chronologic sequence. 

The English reporters, when designated by years, are 
commonly referred to, anno regni: the Scotch, Irish, and 
colonial, more generally, anno Domini. 


HOUSE OF LORDS. 





Dow, (53 to 58 G. III.) 6 vols. 

Bligh, (59 G. IIL. to 1 & 2G. IV.) 3 vols. 
and vol, IV. part 1. 

Bligh, New Series (7 G. IV. to ——) 10 
vols. and vol. XI. parts 1, 2, and 3. 

West, 1839, 1840, and 1841. 

Dow & Clark, (8 G. IV. to 2 W. IV.) 2 vols. 

Clark & Finnelly, (5 W. IV. to 5 Vict.) 7 vols. and vol. 
VIII. parts 1, 2, and 3. 

Robinson, (2 Vict. to ) vol. I. 


The Scotch appeals are printed separately at Edinburgh. 
See post. 
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Brown, W., 
Vesey, Jun. 


Vesey & Beames, 
Cooper, 
Merivale, 
Swanston, 
Wilson, 

Jacob & Walker, 
Jacob, 

Turner & Russell, 
Russell, 


Russell & Mylne, 
Mylne & Keen, 
Mylne & Craig, 


Craig & Phillips, 
Turner & Phillips, 
5 Cooper, 

Cooper, 


Tamlyn, 
Keen, 
Beavan, 


CHANCERY. 


(18 to 34 G, III.) 4 vols. 

(29 to 56 G, III.) 19 vols., with Ho- 
venden’s Supplement, 22 vols. 

(52 to 54 G. III.) 3 vols. 

(55 G. III.) 1 vol. 

(56 & 57 G. IIL.) 3 vols. 

(58 & 59 G. III.) 3 vols. 

(58 & 59 G. IIL.) 4 parts. 

(60 G. III. to 1 & 2 G. IV.) 2 vols, 

(2 & 3G. IV.) 1 vol. 

(3 to § G. IV.) 1 vol. 

(6 to 9 G. IV.) 4 vols., and vol. V. 
parts 1 and 2, 

(10 G. IV. to 1 & 2 W.IV.) 2 vols. 

(3 to 6 W. IV.) 3 vols. 

(6 W. IV. to 3 & 4 Vict.) 3 vols., 
and vol. IV. parts 1, 2, and 3. 

(4 & 5 Vict.) 1 vol. 

(5 & 6 Vict.) part 1. 

temp. Brougham, 1833-4, 

Points of Practice, 1837-8, vol. I. 


ROLLS’ COURT. 


(9 G. IV. to 1 W. IV.) 1 vol. 

(6 W. IV. to 1 Vict.) 2 vols. 

(1 Vict. to ) 3 vols. and vol. 
IV. parts 1, 2, and 3. 





VICE CHANCELLOR OF ENGLAND'S COURT. 


Maddock, 
Simons & Stuart, 
Simons, 


(55 G. IIL. to 1 & 2 G. IV.) 6 vols. 


(2 to 7 G. IV.) 2 vols. 
(7 G. IV. to ) 10 vols, and vol. 
XI. parts 1, 2, & 3. 





' Brown has been twice re-edited of late, once by Mr. Eden, and once by 
Mr. Belt the editor of Vesey Sen. 
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VICE CHANCELLOR SIR KNIGHT BRUCE’S COURT. 


Young & Collyer, (5 & 6 Vict. to ——) parts 1, 2, and 3. 
VICE CHANCELLOR SIR JAMES WIGRAM’S COURT. 
Hare, (5 & 6 Vict. to ——) parts 1, 2, 3, 
and 4, 


QUEEN’S BENCH. 


Burrow, (30 G, II. to 12 G, IIL.) 5 vols. 
Lofft, (12 to 14 G, IIL) 1 vol. 
Cowper, (14 to 18 G, IIL.) 2 vols. 
Douglas, (19 to 25 G. IIL.) 4 vols. 
Durnford & East, (26 to 40 G, IIL.) 8 vols. 
East, (41 to 53 G. IIL.) 16 vols, 
Maule & Selwyn, (53 to 57 G. IIL.) 6 vols. 


Barnewall & Alderson, (58 G. III. to 1 & 2 G.IV.) 5 vols. 
Barnewall & Creswell, (3 to 10 G. IV.) 10 vols. 
Barnewall & Adolphus, (11 G. IV. to 4 W. IV.) 5 vols. 


Adolphus & Ellis, (4 W.IV. to 4 Vict.) 12 vols. 
Adolphus & Ellis, New Series (4 & 5 Vict.) parts 1 
to 3. 


f Dowling & Ryland, (2 to 8 G. IV.) 9 vols. 
Manning & Ryland, (8 G. IV. to 1 W. IV.) 5 vols. 
Neville & Manning, (3 to 6 W. IV.) 6 vols. 





Neville & Perry, (7 W. IV. to 1 Vict.) 3 vols. 
Perry & Davison, (1 to 5 Vict.) 4 vols, 
| Gale & Davison, (5 to 5 & 6 Vict.) 1 vol., and vol. II. 


parts 1, 2 and 3. 


* Lofft is confessedly a book of bad reputation.—(Cooper’s Bankrupt Law of 
America, pref. vii. n.) In the great case of Smith v. earl of Jersey (2 Brod, & 
B. 536), Park j., said in the house of lords, when Lofft was cited, that, without 
forming any judgment of his own as to the merits of the book, he could only 
say, that in a professional life of forty years, he had never heard it cited three 
times; and this, notwithstanding the fact, that the volume embraced a portion of 
lord Mansfield’s judicial life not covered by any other reporter. Lofft has been 
printed both in folio and octavo. 


VOL. II. 29 
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BAIL COURT, &C. 


Chitty’s Points of Practice and Pleading (59 
& 60 G. IIL.) 2 vols. 

Dowling’s Points of Practice, (1 W. IV. to 4 
Vict.) 9 vols, 

Dowling’s New Series (4 to 5 & 6 Vict.) vol. 


I, and vol. IT. part 1. 


RAILWAY AND CANAL CASES. 
Nicholl, Hare & Carrow, 2 vols. 





COMMON PLEAS. 





Blackstone, H. (26 to 28 G. III.) 2 vols. 
Bosanquet & Puller, (36 to 47 G. IIL.) 5 vols. 
Taunton, (48 to 59 G. IIL.) 8 vols. 
Broderip & Bingham, (59 G. III. to 1 & 2 G. IV.) 3 vols. 
Bingham, (3 G. IV. to 4 W. IV.) 10 vols. 
Bingham’s New Cases (4 W. IV. to 3 Vict.) 6 
vols. 
Manning & Granger, (3 to 4 & 5 Vict. to ) 2 vols., 
and vol. III. part 1. 
f Marshall, (54 to 57 G. IIL.) 2 vols. 
Moore, (57 G. III. to 8 G. IV.) 12 vols. 
Moore & Payne, (9 G. IV. to 1 & 2 W. IV.) 5 vols. 
Moore & Scott, (2 to 4 W. IV.) 4 vols. 
Scott, (4 W. IV. to 3 Vict.) 8 vols. 
| Scott’s New Reports (3 to 5 Vict.) 3 vols., 





and vol. IV. parts 1, 2, and 3. 


EXCHEQUER—PLEAS SIDE. 


Anstruther, (32 to 37 G. IIL.) 3 vols. 
Forrest, (41 G. IIL.) 1 part. 

Wightwick, (50 & 51 G, IIL.) 1 vol. 

Price, (54 G. III. to 5 G. IV.) 13 vols. 


M’Cleland, (4 & 5 G. IV.) 1 vol. 
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M’Cleland & Younge, (5&6 G. IV.) 1 vol. 

Younge & Jervis, (7 to 11 G. IV.) 3 vols. 

Crompton & Jervis, (11 G. IV. to 1 & 2 W. IV.) 2 vols, 
Crompton & Meeson, (2 to 4 W. IV.) 2 vols. 

Crompton, Meeson & 


Roscoe, ‘(4 to 6 W. IV.) 2 vols. 
Meeson & Welsby, (6 W. IV. to 5 & 6 Vict.) 9 vols., and 
vol. X. part 1. 
eats (11 G. IV. to 5 W. IV.) 5 vols. 
Tyrwhitt & Granger, (5 & 6 W. IV.) 1 vol. 


EXCHEQUER—EQUITY SIDE. 


Wilson, (57 G. III.) part 1. 
Daniell, (57 to 59 G, IIL.) 1 vol. 
Younge, (11 G. IV. to 1 W. IV.) 1 vol. 


Younge & Collyer, (4 W. IV. to 4 Vict.) 3 vols. and 
vol. IV. parts 1 and 2, 


NISI PRIUS. 
Peake, (30 to 52 G. IIL.) 2 vols. 
Espinasse, (33 to 47 G, III.) 6 vols. in 3. 
Campbell, (48 to 56 G, IIL.) 4 vols. 
Starkie, (57 G. III. to 3 G. IV.) 2 vols. and 1 
part. 
Ryan & Moody, (4 to 7 G. IV.) 1 vol. 
Moody & Malkin, (8 G. IV. to 1 W. IV.) 1 vol. 


Moody & Robinson, (1 W.IV. to ) 1 vol. and vol. 
II. parts 1, 2, and 3. 





. Holt’s C. P. (55 to 58 G. IIL.) 1 vol. 
Gow’s C. P. (58 to 59 G. IIL) 1 vol. 
Carrington & Payne, (4G. IV. to 4 Vict.) 9 vols. 
Carrington & Marsh- 

| man, (3 to 5 Vict.) vol. L parts 1 and 2, 
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ADMIRALTY. 
Marriott, (16 to 19 G. III.) 1 vol. 
Robinson, (39 to 48 G, III.) 6 vols. 
Edwards, (48 to 50 G. III.) 1 vol. 
Dodson, (51 to 55 G, III.) 2 vols. 
Haggard, (2 G. IV. to’ 1 Vict.) 3 vols. 
Robinson, 1840, (2 Vict. to 4 Vict.) part 1. 


PRIVY COUNCIL. 








Acton, (49 & 50 G. IIL.) 1 vol. and 1 part. 
Knapp, (11 G. IV. to ) 3 vols. 
Moore, E. T. (6 W. IV. to ——) 1 vol., and vol. 
Il. parts 1 and 2. 
Moore’s E. T. East India Appeals (6 W. IV. to 
) 2 vols. 


ECCLESIASTICAL AND COURT OF DELEGATES. 








Phillimore, (49 G. III. to 1 & 2 G. IV.) 3 vols. 

Addams, (2 to 7 G. IV.) 2 vols. and 1 part. 

Haggard, (8 G.IV. to ) 3 vols. and 2 parts. 

Curteis, (5 W. IV. to ) 2 vols. 
BANKRUPTCY. 

Rose, (50 to 56 G. III.) 2 vols. 

Buck, (57 to 60 G. III.) 1 vol. 

Glyn & Jameson, (1 to 8 G. IV.) 2 vols. 

Montagu & M’Arthur, (9 G. IV.) 1 vol. 

Montagu, (1 & 2 W. IV.) 1 vol. 

Montagu & Bligh, (2 & 3 W. IV.) 1 vol. 


Montagu & Ayrton (3 W. IV. to 2 Vict.) 3 vols. 

Montagu & Chitty, (3 Vict. to 4 Vict.) 1 vol. 

Deacon & Chitty, (2 to 5 W. IV.) 4 vols. 

Deacon, (5 W. IV. to 3 Vict.) 4 vols. 

Montagu, Deacon " (4 Vict. to ——) vol. I. and vol. 
De Gex, II. parts 1 and 2. 
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ELECTION CASES. 


Douglas, (15 & 16 G, IIL.) 4 vols. 

Fraser, (16 to — G. III.) 2 vols. 

Luder, (25 to 31 G. IIL.) 3 vols. 

Peckwell, (43 to — G. III.) 2 vols. 

Corbett & Daniell, (59 G. IIL.) 1 vol. 

Cockburn & Rowe, (2 & 3 W. IV.) 1 vol. 

Perry & Knapp, (2 & 3 W. IV.) 1 vol. 

Knapp & Ombler, (4 & 5 W. IV.) 1 vol. 

Falconer & Fitzherbert, (7 W. IV. to ——) 1 vol. 

Barron & Austin, (5 and 5 & 6 Vict.) parts 1, 2 and 3. 


MAGISTRATES’ CASES, 
Dowling & Ryland, (2 to 8 G. IV.) 4 vols. 
Manning & Ryland, (8 G. IV. to 1 W. IV.) 2 vols. 
Neville & Manning, (3 W. IV. to 6 W. IV.) 3 vols. 


Neville & Perry, (7 W. IV. to 1 Vict.) parts 1 and 2. 
CROWN CASES RESERVED. 
Leach, (1 to 55 G, IIL.) 2 vols. 
Russell & Ryan, (39 G, III. to 4 G. IV.) 1 vol. 
Moody, (5 G. IV. to 3 & 4 Vict.) 1 vol. and 
1 part, 


IRISH REPORTS. 


CHANCERY. 
Wallis, 1766 to 1785, 1 vol. 
Schoales & Lefroy, 1802 to 1806, 2 vols. 
Ball & Beatty, 1807 to 1814, 2 vols, 


Beatty, temp. Hart, 2 parts. 
Molloy, temp. Hart, 2 vols, and 1 part, 


Drury & Walsh, 1837 to 1842. 
Lloyd & Goold, temp. Plunkett, 1834 & 1836, 1 vol. 
Lloyd & Goold, temp. Sugden, 1835, 1 vol. 


29* 
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Connor & Lawson, 1841, vol. 1. 
Drury & Warren, 1841-2, vol. I. parts 1 and 2, and 
vol. II. parts 1 and 2. 
ROLLS’ COURT. 
Hogan, temp. M’Mahon, 2 vols. 
Sausse & Scully, temp. O’Loghlen. 


Flanagan & Kelly, vol. 1. 


QUEEN’S BENCH. 


Vernon & Scriven, 1786 to 1788, with some cases in the 
Irish house of lords, 1 vol. 
Ridgway, Lapp and 


Schoales, (34 and 35 G, III.) 1 vol. 
Fox & Smith, 1822 to 1824, 1 vol. 
Smith & Batty, 1824 and 1825, 1 vol. 
Batty, 1825 and 1826, 1 vol. 
Hudson & Brooke, 1827 to 1830, 1 vol. 3 parts. 
Alcock & Napier, 1831 to 1833, 1 vol. 
Cook & Alcock, 1833 to 1834, 1 part. 
Jebb & Symes, 1838 to 1840, 2 vols. 
Jebb & Bourke, 1842, part 1. 


COMMON PLEAS, 


Smythe, 1839 to 1840, 

NISI PRIUS. 
Armstrong & Macartney, 1842 

EXCHEQUER. 
Hayes, (10 G. IV. to 2 W. IV.) 1 vol. 
Hayes & Jones, 1831 to 1832, 3 parts. 
Jones, 1835 to 1837, 1 vol. and 2 parts. 
Jones & Carey, 1838 to 1839, 2 parts. 


Longfield & Townsend, parts 1 to 3, 1842, 
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APPEALS AND WRITS OF ERROR.—IRISH PARLIAMENT. 
Ridgway, 1784 to 1798, 3 vols. 


REGISTRY CASES. 


Alcock, 1832 to 1839, 2 parts, 
Welsh, Cases at Sligo, 1838, 1 part. 
Welsh, Case of James Feighny, 1838. 
CROWN CASES RESERVED. 
Jebb, 1822 to 1840. 
MISCELLANEOUS. 
Convoy, Custodiam Reports. Published in 
1795. 
Crawford & Dix, Cases in all the courts, 1838, 1 vol. 
Crawford & Dix, Circuit cases, 1839, 3 parts. 
Law Recorder, in all the courts, 1833 to 1838, 6 vols. 
Law Recorder, third series, 1838 to 1840, 2 vols. 


SCOTCH REPORTS. 


APPEAL CASES TO THE HOUSE OF LORDS. 


Robertson, 1707 to 1827, 1 vol. 
Shaw, 1821 to 1824, 2 vols. 
Wilson & Shaw, 1825 to 1834, 7 vols. 
Shaw & Maclean, 1835 to 1838, 3 vols. 
Maclean & Robinson, 1839 to 1840, 1 vol. 
Robinson, 1840, part 1. 


HIGH COURT OF JUSTICIARY. 


Syme, 1826 to 1829, 1 vol. 
Swinton, 1835 to 1840, 1 vol. and 3 parts. 


CONSISTORY COURT. 
Ferguson, 1 vol. 
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SESSIONS COURT. 
Shaw, Dunlop, Bell & 


Murray, 1821 to 1836, 16 vols. 
Dunlop, Bell & Murray, 1838 to 1840, 1 vol. and 5 parts. 
Deas & Anderson, 1829 to 1832, 5 vols. 


LOWER CANADA. 


KING’S BENCH AND COUR®B OF APPEALS. 
Stuart, 1810 to 1836. 


NOVA SCOTIA. 


ADMIRALTY. 
Stewart, 1803 to 1813, 


AMERICAN REPORTS:.' 


UNITED STATES. 


1. SUPREME COURT. 


Dallas’ Reports. From 1790 to 1800, 4 vols. 
Cranch’s Reports. 1800 to 1815, 9 vols. 
Wheaton’s Reports. 1816 to 1827, 12 vols. 
Peters’ Reports. 1827 to 1844, 17 vols. 
Howard’s Reports. 1843, 1 vol. 


2. CIRCUIT COURT. 
First Circuit. 
Gallison’s Reports. From 1812 to 1815, 2 vols. 
’ In the list which follows, the author has been much indebted to a catalogue 


of Messrs. Little & Brown, of Boston. The occasions are but few where he 
has had occasion to differ from their statement. 
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Mason’s Reports. From 1816 to 1830, 5 vols. 

Sumner’s Reports. 1830 to 1839, 3 vols. 

Story’s Reports. 1839 to 1841, 1 vol. 
Second Circuit. 

Paine’s Reports. From 1810 to 1826, 1 vol. 


Third Circuit. 


Dallas’ Reporis. [The 2d, 3d, and 4th volumes contain 
cases decided in this court, from April term, 1792, to October 
term, 1806, inclusive. } 


Wallace’s (J. B.) Cases. May sessions, 1801. 
Peters’ C. C. Reports. From 1803 to 1818, 1 vol. 
Washington’s C. C. Reports. 1803 to 1827, 4 vols. 
Baldwin’s Reports. 1829 to 1833, 1 vol. 


Fourth Circuit. 
Brockenbrough’s Reports. From 1802 to 1832, 2 vols. 


Seventh Circuit. 
M’Lean’s Reports. From 1829 to 1839. 


3. DISTRICT COURTS. 
District of Maine. 


Ware’s Reports. From 1822 to 1839, 1 vol. 


District of New York. 
Van Ness’ Reports. 1 vol. 


District of Pennsylvania. 
Peters’ Admiralty Decisions. From 1792 to 1807, 2 vols. 


Eastern District of Pennsylvania. 
Gilpin’s Reports. From 1828 to 1836, 1 vol. 
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District of South Carolina. 
Bee’s Admiralty Reports. From 1792 to 1805, 1 vol. 


STATE REPORTS. 


Maine. 
Greenleaf’s Reports. From 1820 to 1832, 9 vols. 
Fairfield’s Reports. 1833 to 1835, 3 vols. 
Shepley’s Reports. 1836 to 1841, 7 vols. 
Appleton’s Reports. 1841, 2 vols. 


New Hampshire. 


New Hampshire Reports. From 1816 to 1843, 9 vols. 
Vermont. 
N. Chipman’s Reports. From 1789 to 1791, 1 vol. 
Tyler’s Reports. 1801 to 1803, 2 vols. 
Brayton’s Reports. 1815 to 1819, 1 vol. 
D. Chipman’s Reports. 1789 to 1825, 2 vols. 
Aiken’s Reports. For 1826 and 1827, 2 vols. 
Vermont Reports. From 1826 to 1837, 9 vols. 
Shaw’s Reports. 1837 to 1839, 2 vols. 
Weston’s Reports. 1839 to 1843, 4 vols. 
Massachusetts. 
Massachusetts Reports. From 1804 to 1822, 17 vols. 
Pickering’s Reports. 1822 to 1840, 24 vols. 
Metcalf’s Reports. 1840 to 1844, 4 vols. 
Connecticut. 

Kirby’s Reports. From 1785 to 1788, 1 vol. 
Root’s Reports. 1789 to 1798, 2 vols. 


Day’s Reports. 1802 to 1810, 5 vols. 
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Connecticut Reports. 


By Thomas Day. From June 


1814, to the present time, 14 vols. 


New York. 


Coleman’s Cases. 

Coleman & Caine’s Cases. 

Caine’s Reports. 

Caine’s Cases. 

Johnson’s Cases. 

Johnson’s Reports. 

Johnson’s Chancery Reports. 

Cowen’s Reports. 

Wendell’s Reports. 

Hoffman’s Reports. 

Hill’s Reports. 

Hopkins’ Chancery Reports. 

Paige’s Chancery Reports. 

Yeates’ Select Cases. 

Anthon’s Nisi Prius Cases. 

Rogers’ New York City Hall 
Recorder. 

Wheeler’s Criminal Cases. 

Hall’s Reports. 

Edwards’ Chancery Reports. 

Clarke’s Chancery Reports. 


From 1794 to 1800, 1 vol. 


1794 to 1805, 1 vol. 
1803 to 1805, 3 vols. 


For 1804 and 1805, 2 vols. 


From 1799 to 1803, 3 vols. 


1806 to 1823, 20 vols, 
1814 to 1823, 7 vols. 
1823 to 1828, 9 vols. 
1828 to 1841, 26 vols. 
1839 to 1840, 1 vol. 
1841 to 1842, 4 vols. 
1823 to 1826, 1 vol. 
1828 to 1841, 9 vols. 
Published in 1811, 1 vol. 
From 1808 to 1818, 1 vol. 


1816 to 1821, 6 vols. 
3 vols. 
For 1828 & 1829, 2 vols. 
From 1831 to 1842, 3 vols. 
1839 to 1841, 1 vol. 


New Jersey. 


Coxe’s Reports. 
Pennington’s Reports. 
Southard’s Reports. 
Halsted’s Reports. 
Green’s Reports. 

Green’s Chancery Reports. 
Harrison’s Reports. 





From 1790 to 1795, 1 vol. 
1806 to 1813, 2 vols. 
1816 to 1820, 2 vols. 
1821 to 1831, 7 vols. 
1831 to 1836, 3 vols. 
1838 to 1841, 1 vol. 
1837 to 1842, 4 vols. 
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Pennsylvania. 


Dallas’ Reports. From 
Addison’s Reports. 

Yeates’ Reports. 

Binney’s Reports. 

Sergeant & Rawle’s Reports. 
Rawle’s Reports. 
Wharton’s Reports. 
Pennsylvania Reports. 
Watts’ Reports. 

Watts’ & Sergeant’s Reports. 
Browne’s Reports. 
Ashmead’s Reports. 

Miles’ Reports. 


1754 to 1806, 4 vols. 
1791 to 1799, 1 vol. 
1791 to 1808, 4 vols. 
1799 to 1814, 6 vols. 
1818 to 1829, 17 vols. 
1828 to 1835, 5 vols. 
1835 to 1841, 6 vols. 
1829 to 1832, 3 vols. 
1832 to 1840, 10 vols. 
1841 to 1843, 4 vols. 
1806 to 1814, 2 vols. 
1808 to 1841, 2 vols. 
1835 to 1840, 2 vols. 


From 1832 to 1839, 2 vols. 


1800 to 1826, 7 vols. 
1826 to 1829, 2 vols, 
1829 to 1840, 11 vols. 
1811 to 1830, 2 vols. 


Delaware. 
Harrington’s Reports. 
Maryland. 
Harris & M’Henry’s Reports. From 1700 to 1799, 4 vols. 
Harris & Johnson. 
Harris & Gill. 
Gill & Johnson. 
Bland’s Chancery Reports. 
Virginia. 
Jefferson’s Reports. From 


Virginia Cases. 

Wythe’s Chancery Reports. 
Washington’s Reports. 

Call’s Reports. 

Henning & Munford’s Reports. 
. Munford’s Reports. 

Gilmer’s Reports. 

Randolph’s Reports, 

Leigh’s Reports, 


From 


1730 to 1772, 1 vol. 

1789 to 1826, 2 vols. 
1790 to 1795, 1 vol. 

1790 to 1796, 2 vols. 
1790 to 1818, 6 vols. 
1806 to 1809, 4 vols, 
1810 to 1820, 6 vols, 


During 1820 and 1821, 1 vol. 


1821 to 1828, 6 vols. 


1829 to 1839, 11 vols. 
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North Carolina. 


Martin’s Reports. 

Haywood’s Reports. 

Taylor’s Reports. 

North Carolina Term Reports. 

Conference Reports, by Cam- 
eron & Norwood. 

Murphey’s Reports. 

Carolina Law Repository. 

Hawks’ Reports. 

Devereux’ Reports. 

Devereux’ Equity Reports. 

Devereux & Battle’s Reports. 


Devereux & Battle’s Eq. Rep. 
Iredell’s Law Reports, 
Iredell’s Equity Reports. 


1 vol. 

From 1789 to 1806, 2 vols. 
1789 to 1802, 1 vol. 
1816 to 1818, 1 vol. 


1800 to 1804, 1 vol. 
1804 to 1819, 3 vols. 
1813 to 1816, 2 vols. 
1820 to 1826, 4 vols.1 
1826 to 1834, 4 vols. 
1826 to 1834, 2 vols. 
1834 to 1840, 4 vols. 
3d and 4th vols. bound in one. 
1834 to 1840, 3 vols. 
1840 to 1841, 1 vol. 
1840 to 1841, 1 vol. 


South Carolina. 


Bay’s Reports. 
Dessausure’s Equity Reports. 


South Carolina Reports. 
Constitutional Court Reports. 
Nott & M’Cord’s Reports. 
Constitutional Reports. 
Constitutional Reports. 
Harper’s Reports. 

Harper’s Equity Reports. 
M’Cord’s Reports. 
M’Cord’s Chancery Reports. 
Bailey’s Reports. 

Hill’s Reports. 

Hill’s Chancery Reports. 


From 1783 to 1804, 2 vols. 

the revolution to 1813, 
4 vols. 

1812 to 1816, 2 vols. 

1817, 2 vols. 

From 1817 to 1820, 2 vols. 
1812 to 1816, 2 vols. 

N.S. 1817 and 1818, 2 vols. 

For 1823 and 1824, 1 vol. 

1824, 1 vol. 

From 1820 to 1828, 4 vols, 
1825 to 1827, 2 vols, 
1828 to 1832, 2 vols. 
1833 to 1835, 2 vols. 

2 vols. 


1] Hawks is sometimes called Raffin & Hawks. 


VOL. II. 


30 
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Rice’s Reports. From 1838 to 1839, 1 vol. 
Rice’s Chancery Reports. 1838 to 1839, 1 vol. 
Brevard’s Reports. _ 1793 to 1816, 3 vols. 
Riley’s Chancery Cases. 1836 to 1837, 1 vol. 
Riley’s Law Cases. 1836 to 1837, 1 vol. 
Cheves’ Reports. 1839 to 1840, 1 vol. 
M’Mullan’s Chancery Cases. 1840 to 1842. 
Georgia. 
Charlton’s (T. U. P.) Reports. Cases decided previous to 
1810, 1 vol. 
Charlton’s (R. M.) Reports. From 1811 to 1837, 1 vol. 
Dudley’s Reports. 1821 to 1833, 1 vol. 
Alabama. 
Alabama Reports. From 1820 to 1826, 1 vol. 
Stewart’s Reports. 1827 to 1831, 3 vols. 
Stewart & Porter’s Reports. 1831 to 1834, 5 vols. 
Porter’s Reports. 1834 to 1839, 9 vols. 
Alabama Reports. New Series. From 1840 to 
1842, 3 vols. 
Louisiana. 
Martin’s Reports. From 1809 to 1823, 12 vols. 
Martin’s Reports. N.S. From 1823 to 1830, 8 
vols. 
Louisiana Reports. 1830 to 1840, 16 vols. 
Mississippi. 
Walker’s Reports. From 1818 to 1832, 1 vol. 
Howard’s Reports. 1834 to 1841, 5 vols. 
Tennessee. 
Overton’s Tennessee Reports. From 1791 to 1815, 2 vols. 
Cooke’s Reports. 1811 to 1814, 1 vol. 
Hey wood’s Reports. 1816 to 1818, 3 vols. 


Peck’s Reports. 1822 to 1824, 1 vol. 




















THE REPORTERS. 345 





Martin & Yerger’s Reports. From 1825 to 1828, 1 vol. 


Yerger’s Reports. 1832 to 1837, 10 vols, 
Meigs’ Reports. 1838 to 1839, 1 vol. 
Humphrey’s Reports. 1839 to 1841, 2 vols. 
Kentucky. 
Hughes’ Reports. From 1785 to 1801, 1 vol. 
Kentucky Decisions. 1801 to 1805, 1 vol. 
Hardin’s Reports. 1805 to 1808, 1 vol. 
Bibb’s Reports. 1808 to 1817, 4 vols. 
Marshall’s (A. K.) Reports, 1817 to 1821, 3 vols, 
Littel’s Reports. 1822 to 1824, 5 vols. 
Littel’s Select Cases, 1795 to 1821, 1 vol. 
Monroe’s Reports. 1824 to 1828, 7 vols, 
Marshall’s (J. J.) Reports, 1829 to 1832, 7 vols, 
Dana’s Reports. 1833 to 1840, 9 vols. 
Ohio. 
Hammond’s Ohio Reports. From 1821 to 1839, 9 vols, 
Wright’s Reports. 1831 to 1834, 1 vol. 
Wilcox’s Reports, 1840 to 1841, 1 vol, 
Indiana. 
Blackford’s Reports. From May, 1817, to 1838, in- 
clusive, 4 vols. 
Illinois. 
Breese’s Reports. From 1819 to 1830, 1 vol. 
Scammon’s Reports. 1832 to 1840, 2 vols, 
Missouri. 
Missouri Reports. From 1821 to 1840, 6 vols. 
Arkansas. 


Pike’s Reports. From 1837 to 1840, 2 vols, 
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ART. I1I—THE LEGAL DOCTRINE OF INSANITY. 


Tuts subject has not been selected to point out those mi- 
nute shades of mental derangement, which present them- 
selves between the extremes of mania and idiotcy, and which 
involve the stability of testamentary dispositions. The at- 
tempt here is not to designate the different species of insanity, 
or trace the various causes or symptoms, considerations of 
admitted importance on all inquisitions of lunacy. Our pre- 
sent object is to give an answer to the question, “What de- 
gree of mental incapacity is sufficient to excuse crime?” 

There is common law authority for the doctrine of insanity, 
and it is an authority which is necessarily exclusive. The 
vicious will and the unlawful act, are the vital elements of 
crime; as these must combine, it becomes important to trace 
that want or defect of will, which can alone excuse the 
offender against human laws. The language of the first 
vinerian professor, should not be omitted in this connexion. 
“An involuntary act, as it has no claim to merit, so neither 
can it induce any guilt; the concurrence of the will, when it 
has its choice either to do or to avoid the fact in question, 
being the only thing that renders human actions either praise- 
worthy or culpable. Indeed to make a complete crime, cog- 
nisable by human laws, there must be both a will and an act. 
In all temporal jurisdictions, an overt act, or some open evi- 
dence of an intended crime, is necessary in order to demon- 
strate the depravity of the will, before the man is liable to 
punishment. And as a vicious will, without a vicious act, is 
no crime, so, on the other hand, an unwarrantable act, with- 
out a vicious will, is no crime at all. So, that to constitute a 
crime against human laws, there must be first a vicious will, 
and secondly an unlawful act, consequent upon such vicious 
will.” 
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The first degree then of mental incapacity, in which the 
will does not join with the act, arises from a defective or 
vitiated understanding, as exhibited in cases of idiotey or 
lunacy. The existence of this incapacity is a sufficient dis- 
charge. It has been clearly and distinctly defined. It means 
a total perversion or absence of the intellectual faculties, an 
entire deprivation of the understanding and memory. The 
defect must be unequivocal and plain; not the mere impulse 
of passion, but an absolute dispossession of the free and natural 
agency of the human mind. But the doctrine of the common 
law goes further. If there be only a partial degree of insanity 
mixed with a partial degree of reason, not a full and com- 
plete reason, but a competent use of it sufficient to have 
restrained those passions which produced the crime; if in the 
language of the solicitor-general on the trial of lord Ferrers, 
there be thought and design, a faculty to distinguish the na- 
ture of actions, to discover the difference between moral good 
and evil, then upon the fact of the offence proved, the judg- 
ment of the law must take place. 

The case of lord Ferrers was a plain case of partial insanity. 
It was proved before the house of lords, on his trial, that he 
was occasionally insane, and incapable from his insanity of 
knowing what he did, or judging of the consequences of his 
actions. But the murder was attended with circumstances 
indicative of deliberation; and it was the evidence of the 
crown that when he,committed the crime, he had capacity 
sufficient to form a design and know its consequences. The 
judgment of that high court of judicature was, that a com- 
plete possession of reason was unnecessary, and that it was 
sufficient if the party had such possession of reason as enabled 
him to comprehend the nature of his actions, and discriminate 
between moral good and evil. 

Arnold who was tried before justice Tracy for maliciously 
shooting at lord Onslow, was to a certain extent deranged; 
but it appeared that he had formed a regular design, and 
prepared the proper means for carrying it into effect. It was 
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one of the observations of the learned judge in that case, that 
it was not every kind of idle and frantic humour of a man, 
or something unaccountable in his actions, that would consti- 
tute that mania which would exempt him from the hold of 
the law; but that when a man was totally deprived of his 
understanding and memory, and did not know what he was 
doing any more than an infant, a brute, or a wild beast, he 
would properly be exempted from justice or the punishment 
of the law. 

Billingham’s case was tried at the Old Bailey, before chief 
justice Mansfield, on the 15th May, 1812. A part of the 
defence was insanity; and upon that portion of the case, the 
chief justice stated to the jury, that in order to support such 
a defence, it should appear that the prisoner was incapable of 
judging between right and wrong. That in the species of 
madness called ]unacy, where persons are subject to tempo- 
rary paroxisms in which they are guilty of acts of extrava- 
gance, such persons committing crimes when they are not 
affected by the malady, would be to all intents and purposes 
amenable to justice, and that so long as they could distinguish 
good from evil, they would be amenable for their conduct. 
And that in the species of insanity in which the patient fan- 
cies the existence of injury, and seeks an opportunity of grati- 
fying revenge by some hostile act, if such a person be capable 
in other respects of distinguishing right from wrong, there 
would be no excuse for any act of atrocity which he might 
commit under this description of derangement. 

These early cases have thus been referred to in detail, be- 
cause they contain the true doctrine upon this great question, 
as exhibited in the opinions of the sound jurists of those times. 
They might be multiplied to a great extent; but as thus pre- 
sented they are sufficient to aid us in our inquiry as to the 
degree of mental incapacity which must exist to excuse 
crime. 

The result of this reference fifids a sufficient excuse in that 
total or partial perversion of the intellectual faculties, where 
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the power to distinguish between moral good and evil has 
ceased to exist. 





But there is another degree of insanity which will excuse | 


crime. Itis that morbid delusion of the intellect, which con- 
stitutes a sufficient excuse when the act is the immediate, 
unqualified offspring of the disease. 

This doctrine was advanced by Mr. Erskine, in his defence 
of Hadfield; and as the law then decided would seem to con- 
flict with the old doctrines, we shall introduce in this connex- 
ion, the facts of that case with more minuteness than other- 
wise would be necessary. The case itself is the illustration 
of a new principle. 

«James Hadfield was tried in Westminster hall, in the year 
1800, before a special commission, for high treason in shoot- 
ing at the king in Drury Lane theatre. It was proved that 
he had been a private soldier in a dragoon regiment, and in 
the year 1793, received many severe wounds in battle, near 
Lisle, which had caused partial derangement of mind; and he 
had been dismissed from the army on account of insanity. 
When affected by his disorder, he imagined himself to hold 
intercourse with God, sometimes called himself God or Jesus 
Christ, and used other expressions of the most irreligious and 
blasphemous kind, and also committed acts of the greatest 
extravagance; but at other times he appeared to be rational, 
and discovered no symptom of mental insanity or disorder. 
On the 11th of May preceding his commission of the act in 
question, his mind was very much disordered, and he used 
many blasphemous expressions. At one or two o’clock on 
the following morning, he suddenly jumped out of bed, and 
alluding to his child, a boy of eight months old, of whom he 
was usually remarkably fond, said he was about to dash his 
brains out against the bed post, and that God had ordered him 
to do so; and upon his wife screaming, and his friends 
coming in, he ran into a cupboard and declared he would lie 
there, it should be his bed, and God had said so; and when 
doing this, having overset some water, he said he had lost a 
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great deal of blood. On the same and the following day, he 
used many incoherent and blasphemous expressions. On 
the morning of the 15th of May, he seemed worse; said that 
he had seen God in the night, that the coach was waiting, 
and that he had been to dine with the king. He spoke very 
highly of the king, the royal family, and particularly of the 
duke of York. He then went to his master’s work-shop, 
whence he returned to dinner at two, but said that he stood 
in no need of meat, and could live without it. He asked for 
tea between three and four o’clock, and talked of being made 
a member of the society of odd fellows; and after repeating 
his irreligious expressions, went out and repaired to the 
theatre. On the part of the crown, it was proved that he had 
sat in his place in the theatre nearly three quarters of an hour 
before the king entered; that at the moment when the 
audience rose, on his majesty’s entering his box, he got up 
above the rest, and presenting a pistol loaded with slugs, 
fired it at the king’s person, and then let it drop; and when 
he fired, his situation appeared favourable for taking aim, for 
he was standing upon the second séat from the orchestra in 
the pit, and he took a deliberate aim, by looking down the 
barrel as a man usually does when taking aim. On his ap- 
prehension, amongst other expressions, he said that ‘he knew 
perfectly well his life was forfeited, that he was tired of 
life, and regretted nothing but the fate of a woman who was 
his wife, and would be his wife a few days longer he sup- 
posed.’ These words he spoke calmly and without any 
apparent derangement; and with equal calmness repeated that 
he was tired of life, and said that ‘his plan was to get rid of 
it by other means;’ he did not intend any thing against the 
life of the king, he knew the attempt only would answer his 
purpose.”’ 

Lord Redesdale the attorney-general, took the ground as 
laid down by lord Coke and by lord Hale, that to protect a 
man from criminal responsibility, there must be a total depri- 
vation of memory and understanding. A position which lord 


























THE LEGAL DOCTRINE OF INSANITY. 35] 








Kenyon, from the testimony of the crown, was inclined un- 
hesitatingly to adopt. Mr. Erskine in that defence, which 
time and judicial recognition has dignified with authority, — 
put the case as one of a species of insanity, in the nature of a 
morbid delusion of the intellect. Of a delusion where there 
was no frenzy, and where the relation between the act and 
the disease was apparent. The argument did not press that 
as insanity which exhibits itself in violent passions or ma- 
lignant resentments acting upon real circumstances, where the 
ordinary perceptions of the mind have free sway. But to 
use his own language, “he alone can be emancipated whose 
disease consists not merely in seeing with a prejudiced eye, 
or with odd and absurd particularities differing in many 
respects from the contemplation of sober sense, upon the actual 
existence of things; but he on/y whose whole reasoning and 
corresponding conduct, though governed by the ordinary dic- 
tates of reason, proceed upon something which has no founda- 
tion or existence,”’ 

The doctrine thus advanced was adopted by the court; and 
so fully satisfied was lord Kenyon with its soundness and 
justice, that he delivered his opinion to the attorney-general, 
as the opinion of the whole court, that the trial should not be 
further proceeded in. 

This species of insanity lies between the extremes of mania 
and idiotcy; hence the difficulties which are daily encountered 
in marking and defining its traits and symptoms. It is hal- 
lucination; and to the extent to which it goes, the subject 
of it is as irresponsible as if he were generally insane. The 
form which this species of partial insanity assumes, is the 
entertaining of a morbid, false belief that something exists 
which, if it did exist, would justify the act done. The mind 
may be thus under delusion, and yet very acute on other sub- 
jects. The acting upon an unfounded belief is a proof of in- 
sanity; and if the belief produces an uncontrollable state of 
mind, the party cannot be held responsible for acts done 
while in that state. When the sense is so far perverted that 
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the party mistakes a present offered to him by the hand of a 
friend, for a pistol, and in self-defence he kills his friend, the 
act will be excused. The delusion would be in the supposi- 
tion that the opposite party had a design upon his life; and he 
acts upon that belief, and kills in self-defence. Or he might 
believe the act was commanded by God, or by superior au- 
thority, as was the case of Martin, who was indicted and 
acquitted for setting fire to the cathedral church of York. 
The case of the convict who was recently tried in this country 
for destroying the life of a warden of one of the penitentiaries, 
furnishes a correct illustration of this species of insanity. 
The judge who tried the case recognised and enforced 
these principles of the law. If the prisoner, says he, appre- 
hended that he should be punished by the shower-bath, or by 
a day in solitary confinement, even the delirium would not 
excuse the killing of the warden, because such degree of pun- 
ishment would not justify mortal resistance. But if the pri- 
soner believed the warden meant to deprive him of life in 
solitary confinement or with poison, then the acting on this 
belief would have excused him from legal accountability. 

As the application of these rules depends upon the interpre- 
tation which is to be given in each particular case to the 
expressions of the prisoner, difficulties must occur. But they 
are difficulties which are not to be removed by destroying the 
rule. The legal principle which recognises a morbid delusion 
as an excuse and exemption from crime, is not to be set aside, 
and a new doctrine substituted which defines every idle and 
frantic humour, dejection of spirits or revenge, no matter what 
may be the exciting cause, as such insanity as will exempta 
person from punishment. In civil cases the law avoids every 
act of the lunatic, although the delusion may be extremely 
circumscribed. Here there may be degrees of mental weak- 
ness, or eccentricity sufficient to sustain a commission of 
lunacy, and yet the party may find no favour at the bar of a 
criminal court. A man may be a fit subject for a commis- 
sion of lunacy, but by no means does it follow that the facts 
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which sustain it will be sufficient to exempt him from the 
consequences of a criminal offence. 

To excuse a man in the commission of a crime, he must 
at the period when he committed the offence, have been 
wholly incapable of distinguishing between good and evil, or 
of comprehending the nature of what he was doing; a state 
of mind distinct from that which is merely unequal to the 
pursuit of a regular and continued line of conduct, or the man- 
agement of private affairs. The conclusion to which I have 
arrived from an examination of the authorities upon this sub- 
ject, is anticipated in referring to them. The doctrine of the 
law is plain, intelligible, consistent; and it depends upon rea- 
son and common sense. 

If there be a total permanent want of reason, as exhibited 
in mania or idiotcy, or if there be a total temporary want of 
it, as shown in morbid delusion, the judgment of the law 
cannot take place. 

Such are the degrees of insanity the existence of which 
will excuse the commission of crime. They are the only 
degrees recognised by the authorities. They constitute the 
law. 

An effort has been made to create a third degree, under 
the influence of which, like immunity should be afforded. It 
supposes a case of partial insanity without delusion, a species 
of insanity which does not allow itself to be brought within 
the restraint of a definition. This was not the law of Had- 
field’s case. The defence did not rest on this dangerous foun- 
dation. The counsel distinctly disclaimed it. It is a doctrine 
which the law abhors. As if the man who broods over inju- 
ries actually received,the process acting upon some mal-confor- 
mation of the mind ending in insanity, should not be account- 
able to human laws and be made an example to deter others. 
It can never be that he who exhibits violent passions or malig- 
nant resentments, springing from real circumstances, can be 
placed in the same position with him who is impelled to evil 
by some morbid delusion. Nor, do the revered authorities of 
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the law in any way sustain a doctrine that is so well calcu- 
lated to disturb the order of society, and bring confusion on 
the country.1 

There is no partial insanity where delusion does not exist. 
This is the true test. The partial insanity which is claimed 
for those who act upon existing facts and human resent- 
ments, observation has shown, is of that temporary character 
which places its object in a state of convalescence when the 
judicial investigation has closed. In this, surely the safety of 
the true doctrine is discernible. 

That a feeling of insecurity must prevail when the plain 
doctrine of law shall give place io the teachings of the modern 
school, is a consequence which is inevitable. Even now a 
solemn appeal has been made to the judiciary to proclaim the 
law as it is. 

Within the last few months the attention of the house of 
lords was called in an impressive manner, to the abuse of the 
plea of insanity in criminal cases. The circumstances under 
which this appeal was made, are thus described in a periodi- 
cal of the day. ‘A gentleman in the vigour of life, of most 
amiable character, incapable of giving offence or doing an 
injury to any individual, was murdered in the streets of the 
metropolis in open day. The assassin was secured, was com- 
mitted for trial, that trial had taken place, and he had escaped 
with impunity.”” The mind of the British public had become 
intensely excited upon this exhibition, and the impression had 
strengthened, that the laws relating to insanity were inade- 
quate to secure the safety of the subject. 

Lord Lyndhurst in introducing the case to the peers, was 
not insensible to the circumstances, which had created a deep 
impression in the house and among the public. With him 
the matter was rendered more difficult, from the fact that the 
nature of partial insanity was but imperfectly understood. 
That such a malady was known to the law and would ex- 
cuse the offender, he most decidedly admitted. The doctrine 
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of morbid delusion, was a doctrine of law. The lord chan- 
cellor cited the opinions of the different judges, beginning 
with justice Le Blanc, in 1812, and ending with lord chief | 
justice Denman, in 1840, The latter was delivered on the 
trial of Edward Oxford, who was indicted for high treason, in 
shooting at the Queen on the 10th of June, 1840. On that 
trial, it was the opinion of the whole court, that if the pri- 
soner was labouring under that species of insanity which 
would indicate that he was not aware of the nature, charac- 
ter, and consequences of the act he was committing, he would 
be excusable; or in other words, if he was under the influence 
of a diseased mind, and was really unconscious at the time 
he was committing the act, that it wasacrime. Lord Lynd- 
hurst, moreover, thought that it would be futile to attempt to 
define or describe the particular sort of disease that would be 
suflicient to excuse the violation of human laws, nor could 
the evil be remedied by any alteration of the law, or its mode 
of administration. Lord Brougham was not silent upon this 
announcement. He said that if the offender against the law, 
knew that he was killing a man, and that it was an act which 
the law had forbidden, that was a test of his sanity; it was the 
sound, consistent, and true test. The difficulty in his opinion, 
was not in the law, but with the judges, who did not always 
use the same language in laying down the law of responsi- 
bility. 

The subject introduced to the peers, under the auspices of 
high authority, was ably and dispassionately discussed by 
nearly every member of the house; and the lawyer will feel 
a just pride on rising from its perusal, to find that the inte- 
grity of the law was so entirely maintained. These delibera- 
tions resulted in an unanimous request that the lord chancel- 
lor should take the opinions of the judges, in order that a 
more authoritative declaration of the law should be promul- 
gated, than that which could emanate from the debates of a 
deliberative assembly. 

In pursuance of this request, several questions, five in num- 
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ber, were proposed to the judges. Of the five, three referred 
to questions of evidence. The first and fourth touch the great 
question of legal accountability, and as read by lord chief jus- 
tice Tindal, are in substance as follows: 

«“ What is the law respecting alleged crimes committed by 
persons afflicted with insane delusion, in respect of one or 
more particular subjects or persons; as for instance when at 
the time of the commission of the alleged crime, the accused 
knew he was acting contrary to law, but did the act com- 
plained of with a view, under the influence of insane delusion, 
of redressing or revenging some supposed grievance or injury, 
or of producing some supposed public benefit??? The judges 
were of opinion that in the case supposed, the party was 
equally guilty with a sane person. 

“If a person under an insane delusion as to existing facts, 
commits an offence in consequence thereof, is he thereby 
excused?” The judges said, if the delirium was only partial, 
the party accused was equally liable with a person of sane 
mind. If the accused killed another in self-defence, he would 
be entitled to an acquittal; but if committed for any supposed 
injury, he would then be liable to the punishment awarded 
by the laws to his crime. 

These opinions in relation to monomania are nothing more 
than a recognition of the authorities upon which the well 
tried principles of the law are founded. They were given to 
counteract heresies, which are so well calculated to introduce 
confusion and disorder in*the most important department of 
the administration of justice. 

The times would seem to have justified this solemn call on 
the judiciary. We are inundated with works upon this sub- 
ject by medical writers, until the question of responsibility 
has become tangled in the extreme. Homicidal tendencies, 
and homicidal propensities, are the questions for discussion, 
and modern writers are quoted and relied upon to sustain the 
affirmative of that abused proposition, that the very proneness 
to homicide, is of itself a state of insanity, of an insanity more- 
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over that does not remove its object from the public eye, or 
designate any mode of treatment by which an example might 
be rendered effective to the public mind. 

The report of the judges has placed the whole doctrine of 
insanity within those intelligible limits, which years before 
were marked out by Mansfield and Kenyon. As a doctrine 
of law, it is certain and well defined; it addresses itself to our 
reason, while at the same time it secures the safety of all. 





ART. IV.—ENGLISH LAW REFORM. 


A Great change within a very few years has come over the 
British public. Having rested steadily for a long period on 
the settled opinion and prejudices of their ancestors—to an 
extent which has been considered remarkable and character- 
istic of the people—they seem suddenly to have left their old 
moorings, and launched boldly forth at once into the wide 
ocean of experiment and change. The Catholic emancipa- 
tion and reform bills were the commencement of this new 
era. That they should have been the initiative steps to the 
introduction of more liberal and free principles of government 
and political economy, was naturally to have been expected. 
Law reform seems however even to have gone ahead of this, 
and is advancing with rapid strides, whether too rapidly or 
not, is a question which it is not now proposed to discuss, and 
to which time will give the most satisfactory answer. 

A commission, composed of Mr. justice Wightman, and 
Messrs. Austin, Amos, Bellenden Ker, Starkie, and Jardine, 
have been and are still under the auspices of the government 
engaged in the revision and codification of the law of crimes 
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and criminal procedure. They have made several valuable 
reports, but, the legislature have not as yet acted on them. 
Lord Brougham in two recently published letters to sir J. R. 
Graham, secretary of state for the home department, urges 
very strongly action upon these reports, and even recom- 
mends the appointment of a commission for the purpose of 
framing a civil code analogous to that of France. The re- 
commendation is sustained by all the arguments which are 
usual and threadbare, and only presented by the terse and 
nervous diction, and happy illustrations of the late lord chan- 
cellor, in a more striking and attractive form. 

We venture upon an extract, for the purpose of accom- 
panying it with a few remarks. 

«<¢T will nam: another authority, but of a different kind. 
Mr. Bentham thus wrote in recommending a code, which he 
lived not to sc attempted. The following isthe language of 
those whom Napoleon employed to prepare the code which 
he actually raade the law of his empire. ‘Le législatenr,’ 
say these enligi:tened and learned lawyers, ‘ne doit pas perdre 
de vue qu’il faut étre sobre de nouveautés en matiére de légis- 
lation, par ce que s’il est possible dans une institution nouvelle, 
de calculer les avantages que la théorie nous offre, il ne l’est 
pas de connaitre tous les inconvénients que la pratique seule 
peut découvrir; qu’il faut laisser le bien, si on est en doute du 
mieux; qu’en corrigeant un abus, il faut encore voir les dan- 
gers de la correction méme; qu’il seroit absurde de se livrer 
a des idées absolues de perfection dans des choses qui ne sont 
susceptibles que d’une bonté relative; qu’au lieu de changer 
les lois, il est presque toujours plus utile de présenter aux 
citoyens de nouveaux motifs de les aimer; que |’histoire nous 
offre 4 peine la promulgation de deux ou trois bonnes loix 
dans l’espace de plusieurs siécles; qu’enfin, il n’appartient de 
proposer des changements, «ju’i ceux qui sont assez heureuse- 
ment nés pour pénétrer, d’un coup de génie, et par une sorte 
d’illumination soudaine, toute la constitution d’un état.’’— 
Conference du Code Civile, Disc. prelim. p. xviii. In digest- 
ing the French laws, and making, for the first time, one uni- 
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form rule for the whole country, it was manifestly impossible 
to act entirely according to these very cautious maxims, be- 
cause the customary law in very many places was of necessity 
to be abrogated, and a new system substituted in its place, 
The same thing cannot in any way be said of this country, 
hardly of any other country in Europe except France. But 
the shortest and simplest answer to the objection which I have 
mentioned, is the undeniable fact, that they who insist upon 
the right of the subject to the inestimable benefits of a clear 
and intelligible statement of the law, and upon the duty of the 
government to furnish one in return for the obedience which 
it exacts to that law, meddle not at all with any legislative 
improvement: they only require an explicit and well designed 
statement of the law as it actually exists.’’ 7! 

The arguments usually built upon the codes of Justinian 
and Napoleon—which have maintained and are likely to 
maintain their stand so long, as systems of written reason, 
and as having operated so beneficially in the countries for 
which they were intended—are not fairly applicable to a 
country in which the common law of England has grown up. 

England has been called the “ paradise of customary law.”’ 
The common law of that country is allowed to be only the 
general custom of the realm, commencing, perhaps, originally 
in express legislation—ancient statutes worn out of use, which 
may never have been committed to writing, or the reeords of 
which may have been lost; but unquestionably, since its 
yearly almost daily history is easily to be traced, for the last 
two centuries at least, extending and accommodating itself to 
the varying and increasing wants of a growing community, 
and exercising a power like “that silent judgment of the 
people which tends to correct the mistakes of arbitrary legis- 
lation.”? It is not for the sake of the beauty of the figure, 
but its truth, that we say, that if its sources, according to lord 
Hale, are as undiscoverable as those of the Nile, its rise and 
fall, like that river, have fertilized the soil, have built up the 
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manufactures, extended the commerce, and adorned the sci- 
ence, literature, and liberal arts of the countries where it has 
prevailed. It has done all this by its peculiar adaptation to 
the spirit and growth of free states, by growing as a bulwark 
around the free institutions from the midst of which it sprang, 
and expanding gradually as the internal pressure of the im- 
provement of those institutions demanded. Hence, trans- 
planted by our forefathers from England, it has found a most 
congenial soil in this country. 

This is not the mere declamation of one trained to the ad- 
miration of a system long familiarity with which has produced 
blindness to its faults. Faults and anomalies exist without 
number. But as far as its radical and essential principles are 
concerned, they are positions which stand upon the incontro- 
vertible foundations of reason and experience. 

It is by no means a new remark, that “the course of the 
common law naturally leads those who are engaged in its 
studies, to take practical rather than theoretical views of almost 
every department of it.””’ Its professors and students early 
imbibe the opinion, that “misera est servitus ubi jus aut 
vagum aut incertum,”’ and if they do not always go the 
length of maintaining, that in the great majority of cases it is 
of infinitely more importance that the law should be settled, 
than how it is settled, they have no difficulty in holding fast 
the safe middle ground, that ail legislative changes should be 
rather slow and gradual reparations and additions, than the 
entire pulling down and rebuilding of an edifice, whose foun- 
dations and walls time has shown to be securely settled and 


firmly knit together. We entirely assent to the remark of 


a London reviewer, on the following passage from lord 
Brougham, which we subjoin to the extract. 

« ¢ There cannot be any doubt that the providing of a code 
brings us nearer to this perfect, though ideal state of the law, 
that in which the rule being quite fixed and absolutely clear, 
no question can ever be raised except upon its application to 
the species of facts daily unfolded. The first code that is pre- 
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pared, may not make a very close approach to this state of 
ideal perfection. Its amendment, upon further experience, 
will bring us nearer that happy mark. It is too much to 
affirm, that by successive improvements with the light of ex- 
perience, we shall ever come so near perfection as to be less 
remote from it than any assignable distance. But this we 
may at least assert,—that there can no limits be fixed beyond 
which we may not improve our code. I well remember the 
time when it was held vain by our political economists, and 
even by our statistical inquirers, to attempt ascertaining the 
population of any large country by actual enumeration. ‘So 
many sources of error were pointed out that the task was 
deemed to be hopeless; and we were led to form calculations 
upon the much more restricted returns of births and deaths. 
A great deal of declamation and some ridicule is expended 
upon this view of the subject, among other works, in Mira- 
beau’s large book on the Prussian monarchy. I well recol- 
lect asking Mr. Horner, when I first read that work, whether 
he thought there really was anything in the objection which 
I stated to him, he having, on account of their size, declined 
to read the four quarto volumes. He said he knew it was a 
common topic among economists, but he could not tell why; 
as at any rate the actual enumeration enabled us to approxi- 
mate, and it was difficult to limit the degree of accuracy which 
might thus be attained. The opinion which I had formed 
against my author was thus confirmed, and upon the reason 
which had occurred also to me. The first enumeration was 
then about to be made in this island: four more have since 
followed, and I believe no one is now in any doubt that a 
very near approximation to the truth has been effected. But 
if the reasoning and objections of Mirabeau, and many per- 
sons in this country adopted the same view, had been suffered 
to prevail, we should have been deprived of a very valuable 
body of statistical information, The chief objectors to a code 
belong to the same class of reasoners.’! 


P Brougham. 
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On which the reviewer remarks: 

“There is not the most remote analogy between the two. 
Comparatively little harm could be done by an imperfect 
census. which upset nothing, but a code would upset every 
thing. The best that it is well possible to conceive, would 
triple and quadruple litigation for many years; and a bad or 
fluctuating one would unsettle property and disturb domestic 
peace for a century. A nation undergoing lord Brougham’s 
‘successive improvements,’ would be in the condition of one 
of Dr. Majendie’s dogs with the nerves of his head laid bare 
for the advancement of surgery. 

« Reflect for a moment how the rich and ample pile, praised 
by Bentham, has been raised; not certainly by flinging the 
materials carelessly together without regard to size, shape, or 
proportion: on the contrary, every individual stone was care- 
fully weighed, polished, squared or rounded, before it was 
added to the heap; or, to speak without metaphor, hardly a 
rule, doctrine, or principle of importance has been adopted by 
the courts or received the sanction of authority, without long, 
full, elaborate discussion, in the course of which its bearings 
and analogies have been placed in all conceivable lights. 
Many hours of argument, comprising the result of many days’ 
study, have often been found necessary to elucidate a point, 
or discover what is the actually existing law applicable to a 
given combination of circumstances,—the argument con- 
ducted by the best advocates, and the law eventually laid 
down by the best living interpreters, Select the best com- 
missioners who could be got to engage in the undertaking; 
and it would be absurd to suppose that they could obtain the 
same mastery over their materials. Yet if they did not, they 
would infallibly arrive at different conclusions, destroy the 
internal connecting links, and change the entire body of the 
law.” 

Though it may seem paradoxical, the common law of Eng- 
land, which is the basis of the jurisprudence of this country, 


' Law Magazine, p. 264, 
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does possess a degree of certainty to which no general written 
code can lay claim. It is attested as a fact by lord Coke. 
“In all my time,” said he, “I have not known two questions 
made of the right of descents, of escheats by the common law, 
&e., so certain and sure the rules thereof be, &c.”? It was from 
statutes “overladen with provisos and additions, and many 
times on a sudden penned, or corrected by men of none or 
very little judgment in law,’ that the great mass of litigation 
arose in his day. His observation is confirmed, it is believed, 
by the observation of every one practically engaged in the 
administration of justice. Let the reader take up the Eng- 
lish books, and strike from them all\the cases which have 
grown out of the statute de Donis, of uses, of wills, and of 
frauds, not to speak of others less important and less produc- 
tive of controversy, and he would be surprised perhaps at 
finding to how small a compass they would be reduced. It 
is not pretended by this course of remark, to maintain that 
the common law was originally a perfect system, and could 
by degrees have entirely adapted itself to the advancing state 
of society without legislative interference. But it is a prac- 
tical comment upon the idea, that a written code to take the 
place of the maxims, rules, and precedents which form the 
common law, would tend to produce certainty and save ex- 
pense and law-suits. The statute of frauds was framed by 
men as profoundly learned, as ingenious, and acute, as any of 
which the present day can boast—with more care and con- 
sideration, too, than could be bestowed by men, engaged in the 
construction of an immense pile, upon the strength, stability,and 
symmetry of all its particular parts—yet, at a low estimate, 
many years ago it had cost the British nation a million of 
dollars to settle the construction of a single line of it, and the 
pecuniary cost was by no means the least of its evils. 

The certainty of the common law may be traced to two 
principal and efficient causes. The first is the trial by jury, 
the constitution of which tribunal and its appropriate fune- 
tions in the system have preserved a clearly drawn line of 








364 ENGLISH LAW REFORM. 





demarcation between the law and the facts of every case. 
The other is the stern and for the most part unyielding cha- 
racter of the maxim stare decisis. 'To a certain extent it is 
true that the courts have held themselves “bound by autho- 
rity as firmly as the pagan deities were supposed to be bound 
by the decrees of fate.”” The authority of a case, it is to be 
observed, is not the reasoning of the judges, but the judgment 
of the court upon the facts. Though there be judges and 
writers entitled to all the veneration accorded to Papinian, 
and perhaps as well worthy to be styled “juris asylum et 
doctrine legalis thesaurus,” there is none whose mere dictum 
is received as /aw. The principles and rules applicable to 
every case, are publicly discussed by men who have made 
those principles and rules their study, and who, stimulated by 
the desire of success, and at times by the hope of reward, do 
not fail to exhaust all their learning and ingenuity. Standing 
super antiguas vias, the judges who decide bring to their 
resolution more light and learning than can possibly be 
attained by the solitary student theorising in his chamber. 
The civil or Roman law on the contrary, has been a system 
of codes from its very beginning. The foundation of it was 
on the one hand the twelve tables, answering to our common 
and statute law, a series of strict and positive provisions; and 
on the other hand, the pretorian edicts tempering the posi- 
tive law by equitable interpretation and procedures, answer- 
ing in some measure to our idea of chancery. These preto- 
rian edicts were at first the mere temporary rules annually 
published by each praetor upon assuming his office, for the 
government of his own conduct in the trial and decision of 
causes; but as was natural, such of these rules as were 
approved by experience, were adopted by successive pretors, 
and acquired a kind of customary authority, which it would 
have been dangerous to have disregarded, and which wise 
men occupying that post and feeling the value of certainty 
upon the peace and security of society, would be loth to dis- 
regard apart from the influence of public opinion. The edicts 
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thus passing from pretor to praetor, and forming the law of 
the pretorian jurisdiction, were termed ¢tralatitia, to distin- 
guish them from the mere temporary edicts occasionally pro- 
mulged by those early chancellors. There is a very striking 
analogy, which we may here pause to remark, between this 
progress of the pretorian law in Rome, and that of equity in 
England. Equity is not now in England, if it ever was,a 
word synonymous with discretion without rule. From the 
year 1673, and the chancellorship of sir Heneage Finch, from 
which period the court of chancery dates the establishment of 
its jurisdiction upon a broad and rational foundation, equity 
has been an expansive system, with rules, principles, and 
precedents, both as to the jurisdiction and the mode of its 
exercise, imperative upon the chancellors. In the language of 
lord Redesdale: “ Principles of decision adopted by courts of 
equity, when fully established and made the grounds of succes- 
sive decisions, are considered by these courts, as rules to be 
observed with as much strictness as positive law.’? And 
indeed a very eminent English lawyer (sir Edward Sug- 
den), who has made this branch his peculiar study, does not 
scruple to affirm, that “there are now many settled rules of 
equity, which require to be moderated by the rules of good 
conscience, as much as the most rigorous rules of law did 
before the chancellors interfered on equitable grounds.” 
Equity in England is a wise, though artificial system, built 
up by time and experience, whose object in general terms 
may be stated to be, to assist and advance the remedies pro- 
vided by law for specific wrongs, to afford a remedy for 
cases where there is none at law or where the common law 
remedy is inadequate to the ends of complete justice, to 
relievé against the abuse or to allay the rigour of the law in 
certain cases, but in no case to contradict or overturn its 
grounds or principles. The forensic difference between law 
and equity, is principally in the machinery of the latter. The 
rules of property, which settle the distribution of the estates of 
intestates, which regulate the forms and solemnities of con- 
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tracts, the express provisions of the statute law, the canons of 
interpretation and the rules of evidence, are as inflexible in 
courts of equity as courts of law. The advantages of the 
equity jurisdiction are, that it addresses itself to the conscience 
of the party, and draws from him the truth which may lie 
solely in his own knowledge, and which it may be essential to 
justice to discover. Its remedies are frequently preventive, by 
enjoining a defendant from doing that which he has threatened, 
or continuing that which he has begun, to the injury of the 
plaintiff’s right; a result which in general cannot be reached by 
common law process. “ But the greatest and most useful head’’ 
of chancery jurisdiction, as lord Hardwicke has styled it, « is 
the power of decreeing the specific performance of contracts.”’ 
Much of the same character, as would appear from all the in- 
formation we possess, belonged to the pretorian jurisdiction at 
Rome. Jus autem civile' est quod ex legibus, plebiscitis, sena- 
tus consultis, decretis principum, auctoritate prudentium 
venit. Jus pretorium est, quod pretores introduxerunt adju- 
vandi vel supplendi vel corrigendi juris civilis gratia, proptler 
utilitatem publicam; quod et honorarium dicitur ad hono- 
rem pretorum sic nominatum. There were, actiones civiles 
et prxtorizx; obligationes civiles et pretoriz. The praetor was 
therefore called eustos, non conditor juris; judicia exercere 
potuil; jus facere non potuit; dicendi non condendi juris 
potestatem habuit; juvare, supplere, interpretari mitigare 
jus civile potuit; mutare vel tollere non potest? 

To the twelve tables and the edicta prwtorum, succeeded 
the responsa of the jurists and the constitutions of the empe- 
rors. Inthe beginning of the fifth century, the legal sources 
are said to have been theoretically the old enactments of the 
comitia, the senatus consulta, the edicts of the Roman magis- 
trates, the constitutions of the emperors, and the unwritten 
customs, the twelve tables being considered as the basis of 
the whole, and all late changes being referred to them as 


* Dig. 1.1,11,17. Id. tit. 3,110. *1 Story on Equity, p. 6, & n. 3. 
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additions or alterations. Practically, however, the writings 
of the great jurists and the constitutions, were alone consulted 
as authority. The writings of the jurists were very expen- 
sive and voluminous. A profound writer, speaking of this 
period, after remarking that the jurists on many subjects 
entertained very different opinions, observes, that “the deci- 
sion of law suits in these circumstances must infallibly have 
been either exceedingly difficult or unsteady and arbi- 
trary.”’ It was at this period that Valentinian III. established 
his celebrated constitution, A. D. 426, which was intended to 
remedy this inconvenience. By it, the works of the five 
jurists, Papinian, Paulus, Gaius, Ulpian, and Modestinus, 
received the sanction of imperial authority, with the excep- 
tion of the notes of Ulpian and Paulus on Papinian. In 
points upon which there was a difference of opinion among 
these writers, the opinion of the majority was to prevail: if 
equally divided, the opinion of Papinian was to be taken as 
law; and when he was silent, the case was to be referred to 
the judge. Upon the extinction of the western empire, there 
were to be added to the legal sources already enumerated, the 
Gregorian and Hermogenian codes, the code of Theodosius II. 
and the separate Novella; and as even these were beyond the 
impaired mental powers of the age, they were soon succeeded 
by the edict of the east Goth, Theodoric, the west Gothic Bre- 
viarium of Alaric II.; the Papian among the Burgundians, 
and the laws promulgated by Justinian at first only for the 
eastern empire. Such was the mass of the Roman laws, Of 
its character we can have little doubt, when we consider how 
large a portion must have consisted of the imperial constitu- 
tions, the rescripts, decrees, and edicts; or the opinions and 
decisions of such ignorant princes as Commodus and Cara- 
calla, upon questions of law. These were the materials 
upon which Tribonian and his associates were compelled to 
labour. 

Their great work has been subjected to the ordeal of severe 
and just criticism. But though all its parts have their faults, 
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and it was accomplished in much too short a period of time 
to be well and accurately done, yet it still lives, and will con- 
tinue to live. It is indeed but a digest of the learning of the 
Roman jurisconsults, who lived in the highest and most 
flourishing periods of the Roman law. The Institutes, as 
appears from the late discovery of Mr. Niebuhr, so late as 
1816, are almost entirely copied from the Institutes of Gaius, 
and much merit is withdrawn from the character of Tribonian 
as a jurist and writer, by that discovery. The Pandects are 
a compilation of various parts of the writings of distinguished 
lawyers, mostly in their very language, ipsissima verba, and 
containing the embodied wisdom of the Roman people in civil 
jurisprudence for near 1200 years; the world has ever since 
had recourse to it for authority and direction upon public law, 
and for the exposition of the principles of natural justice. 
The code is a collection of the imperial statutes, simplified 
and altered from Hadrian to Justinian. 

The civil law beyond a doubt deserves all the commendation 
which has been bestowed upon it. “The whole body of the 
civil law,’”’ says Kent, “ will excite never-failing curiosity, and 
receive the homage of scholars, as a singular monument of wis- 
dom. It fills such a large space in the eye of human reason; it 
regulates so many interests of man as a social and civilized be- 
ing; it embodies so much thought, reflection, experience, and 
labour; it leads us so far into the recesses of antiquity, and it 
has stood so long ‘against the waves and weathers of time,’ 
that it is impossible, while engaged in the contemplation of 
the system, not to be struck with some portion of the awe 
and veneration, which are felt in the midst of the solitudes of 
a majestic ruin.”” Nor is the eulogium of Gravina, though 
high wrought, exaggerated. Si guam habet philosophia 
dignitatem (habet autem hominum opinione maximam, ) 
ea omnis translata fuit in jurisprudentiam Romanorum, 
qui partum armis imperium, juris commercio, legum que 
majestate continuerunt. Quidquid enim a Grecis philoso- 
phis de honesto et justo, de finibus bonorum et malorum, 
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de regendis populorum moribus, de legibus et republica, ques- 
tionibus infinite propositis, et ambitiosis—magis quam 
ulilibus disputationibus effundebantur, totum collectum — 
Suit a juris consultis nostris, atque, nugis excussis, tradue- 
tum in urbem: ut quod apud Grecos exercitatio erat 
ingenti, ~longiorisque otii levamen, Romzx, in corpus 
juris civilis conversum, publice et private semen esset 
utilitatis. Itaque contemplatio Grecorum otiosa et iners, 
a nostris operosa reddita est atque frugifera. Cumque dein- 
ceps philosophia in honorum et opum vile mercemonium 
converteretur, potestas omnis illius atqgue dignitas in juris 
consultorum scholis atque in Romano foro consedit. 

It is evident that no argument can be drawn from this illus- 
trious example in favour of a code of the English common 
law. Were it followed in exactness—the eloquent work of sir 
William Blackstone adopted as the Institutes—the dicta and 
decisions of the Cokes, Hales, Mansfields, Kenyons, Ellen- 
boroughs, Hardwickes, Eldons, &c., compiled into a digest, 
and a code formed from the ample materials of the statutes 
and report books, to which the Institutes and digest should 
form only the introduction and illustration, no edict of. the 
parliament, imperial though it be, could consign into oblivion, 
the volumes of genius and learning from which these mate- 
rials might be extracted. The original sources would still be 
resorted to for the purpose of understanding and explaining the 
text of the code, the principles of the Institutes, and the learn- 
ing of the Pandects. A jus civile ante-Broughamianum, 
would still exist a closed volume to the people, and demand- 
ing the knowledge and study of the professed lawyer: while 
judges themselves, despite of all prohibition to the contrary, 
would steal back to the old learning, to assure their con- 
sciences and confirm their judgments in the interpretation of 
ambiguity and obscurity in the language of the new code. For 
such ambiguity and obscurity would still exist; there would 
inevitably be casus omissi; the rigour of the law in cases 
unforseen by the codifiers, would have to be tempered with 
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equity, and legislation would still have to go on. -There 
would be a new series of report books, and controversies 
would take a new and fresh start—to be revived again when 
the lapse ef a few years would again call for revision and 
re-codification. 

About three centuries after the death of Justinian, the 
Basilics of Basilius Macedo and his son Leo Philosophus, 
superseded all former publications, and were the only laws 
in force throughout the eastern empire, till its final extinction. 
Indeed it is affirmed, that so entirely were the works of Jus- 
tinian sunk into oblivion in the east, that among the multi- 
tude of books brought into the west after the taking of Con- 
stantinople by the Turks, not a single volume of them was 
found except of the novelsg As to the west, the common 
tradition ‘is that they were disused and forgotten, after the 
extinction of the Ruman power in Italy, until the discovery 
of the Pandects at Amalfi, A. D. 1137. However it may be 
as to the works themselves, Mr. Savigny has with great 
industry and ingenuity, and complete success, traced the 
Roman law in all its great and essential features in the muni- 
cipal constitutions of Italy, and other countries of Europe. 
The overthrow of the Roman empire by the northern nations, 
and the consequent intermixture of the conquerors with the 
conquered, gave rise to that curious system, so paradoxical to 
modern ears, the law of personal rights. When we assume 
that the law, to which every individual owes obedience, is 
that of the country where he lives, and that the property and 
contracts of every resident are regulated by the law of his 
domicil, it is with some degree of wonder that any other 
principle could ever have prevailed in any state of society. 
Yet in the middle ages, in the same country and often in the 
same city, the Lombard lived under the Lombardic, and the 
Roman under the Roman law. The, Frank, Burgundian, 
and Goth, no matter where they might be, were each living 
under the rule of a different system. This is strongly ex- 
pressed by the bishop Agobardus, in an epistle to Louis le 
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Debonnaire: “It often happens,’ says he,“ that five men, 
each under a different law, may be found walking or sitting 
together.”” Every person lived regularly according to the 
law of the nation from which he was descended on the 
father’s side. It seems to have been maintained at one time, 
that every one might, by free choice and without regard to 
descent, elect the law by which he wished to live. This Lupi 
has endeavoured to explode; and his opinion, which has been 
adopted by a modern author of eminence, is that birth deter- 
mined the law, and no choice was ever allowed unless in the 
uniformly excepted cases of married women and ecclesiastics; 
and in some countries freedmen. The composition for crimes 
was regulated by the condition of the injured. In other suits, 
the law seems to have dependgd on that of the defendant. 
The validity of unilateral judicial acts, was regulated by the 
law of the party, as in the case of oaths and testaments. 
Contracts were prepared according to the law of the debtor. 
The whole order of succession was arranged by the law of 
the testator or ancestor. Marriage was celebrated according 
to the law of the husband. In questions affecting the pro- 
perty of landed estates, the personal law of the author was 
the rule. Runaway slaves were subject to the law of the 
reclaiming master. Whatever effect this system had upon 
the jurisprudence of western Europe, France liberally partici- 
pated in. The Roman law, however, gradually lost its 
authority as a personal law among the Franks of the north, 
owing to the preponderance of Franks; and the same reason 
operated to produce the converse effect in the south, where 
the Romans by their numbers had retained the supremacy. 
In the north, the direct authority of the old national laws 
ceased. Even the name of the Salic law fell into disuse, and 
systems merely local, cowfumes, occupied its place. In the 
south, on the contrary, the Roman law continued to prevail 
in its old form and exclusive character. Hence France, until 
the introduction of the code Napoleon, was divided into two 
32* 
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districts governed by different systems: le pays de droit écrit 
and le pays coutumier. 

This brief sketch has been drawn from a few authentic 
sources, for the purpose of evincing that the circumstances 
under which the codes Justinian and Napoleon were promul- 
gated, were such, that they can afford no argument in favour 
of the proposed common law code. The law of England 
does not present that jumbled mass which imperatively calls 
for authoritative order and arrangement. Nor has their prin- 
cipal object been attained by the codes referred to. Though, 
with a view no doubt to maintain its simplicity, Justinian 
prohibited all notes and comments upon his code, it was, soon 
after its revival, overladen with the commentaries of civilians 
to such an extent, that at the date of the code Napoleon, it 
was estimated that as many camels could have been loaded 
with-books upon the Roman law, as in the time of Justinian. 
A distinguished legal writer states, that the present law of 
France is to be sought from the following sources: 1. Those 
portions of the old law, which the codes Napoleon have 
adopted: 2. The portions of the old law, upon which the 
codes Napoleon have no operation, and which therefore are 
yet in force: 3. The new law: 4. The written and unwrit- 
ten law, which made a part of or was applicable to the 
enacted or continued portion of the old law: 5. Or which is 
applicable to it by fair argument or inference: 6. And the 
interpretation of the codes which has taken place since their 
promulgation, and which will of course continue. 

To this general view lord Brougham opposes the testimony 
of a practical French lawyer, M. Dupin, in the following ex- 
tract, to which we again subjoin the comment of the London 
reviewer. 

«“ ¢ But if you would ascertain the truth of the position that 
this mass of commentary and decision has destroyed the uses 
of the code Napoleon, hear the testimony of the first practical 
lawyer in France, M. Dupin; and hear him the rather, that 
far from being too much enamoured of codes and of prece- 
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dents, he had, only four years before he wrote as follows, 
been rather sounding an alarm himself upon the accumula- 
tion of decisions and commentaries. ‘The assertion is not 
true’ (says he, in answer to a question expressly put to him 
upon the subject by one of the learned digesters of the law 
in America), ‘the assertion is not true that the proportion of 
decided cases has prevailed in any way against the text of 
our codes; nor are we in any way threatened, even at a dis- 
tance, with the danger of seeing the letter of our laws disap- 
pear under the load of interpretations. In every discussion, 
the text of the law is first looked into, and if the law has 
spoken, non exemplis sed legibus judicandum est. If the 
law has not clearly decided the point in question, its silence 
or its error is endeavoured to be supplied. But what coun- 
try is there where decisions have not thus been used to sup- 
ply the defects of legislation?’ ’ 

Upon this the reviewer remarks: 

«Then why hold out an expectation that a code would 
make us independent of the varying opinions of the bench? 
No one says that decided cases have prevailed against the 
text, but simply that the text cannot be understood or used 
without them and a pretty considerable number of private 
interpreters to boot; in proof of which we refer to the same 
authority, M. Dupin. His Bibliothigue Choisie, in which 
no books are recommended but what are “ rigoureusement 
necessaires,’ consists of more than three hundred volumes; 
and in the preface to his “ Jurisprudence des Arréts,” he says, 
«“ Nothing is so common now-a-days as the citation of ad- 
judged cases. Men who have no other science, pique them- 
selves at least on this. Jn the country, in particular, all 
doctrine proceeds from them: it is who can cite the most.’”! 

From these visionary theories of radical reform, let us turn 
to what has actually been done by the English parliament 
within the last year. 


* Law Magazine, p. 266. 
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By 6 & 7 Vict. c. 85, which received the royal approbation 
on the 22d of August, 1843, entitled “An act for improving the 
law of evidence,”’ it is provided that “no person offered as a 
witness shall hereafter be excluded by reason of incapacity, 
from crime or interest, from giving evidence, either in person 
or by deposition, in any proceeding, civil or criminal, in any 
court or before any judge, jury, &c., or person having autho- 
rity to receive evidence; but every person so offered shall be 
admitted to give evidence on oath or affirmation, notwith- 
standing he may have an interest in the matter in question, 
or may have been previously convicted of any offence: pro- 
vided, that this act shall not render competent any party to a 
suit, &c.; or the lessor of the plaintiff or tenant in ejectment, 
or the landlord or other person in whose right a defendant in 
replevin may make cognizance, or any person in whose im- 
mediate behalf an action may be brought or defended, or the 
husband or wife of such persons respectively; and this act 
not to repeal any provision of the 1 Vict. c. 26: provided also, 
that in courts of equity, a defendent may be examined on 
behalf of the plaintiff or of a co-defendant.” 

This statute is termed lord Denman’s act, from having ori- 
ginated with him, and is an experiment of the utmost import- 
ance. Time only can test the value of the change. Lord 
Brougham has placed upon it the stamp of his approbation in 
the following emphatic manner. 

“‘ ¢ This is certainly the greatest measure that has been car- 
ried under the head of judicial procedure since the statute of 
frauds, that is, since the Restoration. It places the law of 
evidence at length upon a rational footing, and makes its pro- 
visions consistent with themselves. It protects judges, and 
juries, and parties from the miscarriages heretofore constantly 
produced by the exclusion of important testimony; wisely 
opening the door to the witness, but reserving the estimate of 
his credit and the value of his evidence to those who are to 
judge the cause. It also sweeps away the numberless nice 
and subtle distinctions in which the profession was wont to 
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luxuriate, disencumbers our jurisprudence of a heavy load of 
useless decisions, resting upon refinements and not principles, 
and abridges the trial of causes by shutting out those debates 
that used daily to arise upon the admission of proofs, which 
the common sense of mankind at once pronounced should be 
received, and which the law itself did receive in other in- 
stances, not distinguishable by the naked eye of plain reason, 
There have been few greater improvements in our judicial 
system than those which are effected by this valuable sta- 
tute.”’ ”! 

We propose to devote an article to its discussion in the next 
number of this Magazine. 

Another statute of 6 & 7 Vict. c. 96, of general importance, 
is entitled “An act to amend the laws respecting defamatory 
words and libel.”’ It received the royal approbation on the 
24th of August, 1843, having originated from lord Campbell. 

It provides, that “in any action for defamation, the defend- 
ant (after notice thereof delivered with the plea,) mi ¥. give in 
evidence in mitigation of damages, that he made or offered an 
apology to the plaintiff before action, or as soon afterwards 
as he had an opportunity; that in an action for a libel con- 
tained in a newspaper, the defendant may plend that it was 
inserted without actual malice or gross negligence, and that 
before action brought or at the earliest opportunity after- 
wards, he inserted a full apology, or offered to publish it in 
another newspaper, &c., to be selected by the plaintiff, and on 
filing such plea may pay money into court as amends, as if 
under 3 & 4 Will. 4, c. 42; and to such plea the plaintiff may 
reply generally, denying the whole—that any person pub- 
lishing or threatening to publish a libel, or proposing to ab- 
stain from publishing any thing, with intent to extort any 
money or security for money, or to induce the party to confer 
or procure any appointment, shall be punishable by impri- 
sonment, with or without hard labour, for any term not ex- 


* Law Magazine, p. 513. 
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ceeding three years: that any person who shall maliciously 
publish a defamatory libel, knowing it to be false, shall be 
liable to imprisonment not exceeding two years and fine; 
that any person who shall maliciously publish any defama- 
tory libel, shall be liable to fine or imprisonment not ex- 
ceeding one year or both: that on the trial of an indictment 
or information for libel, the defendant having pleaded such 
plea as is hereinafter mentioned, the ¢ru¢h of the matters 
charged may be inquired into, but shall not amount to a de- 
fence, unless it was for the public benefit that they should be 
published: and to entitle the defendant to give evidence of 
their truth as a defence, it shall be necessary for him in plead- 
ing to allege the truth of the matters charged, in the manner 
required in pleading a justification to an action, and also to 
allege that it was for the public benefit that they should be 
published, and the particular fact by reason whereof that was 
for the public benefit; to which plea the prosecutor may reply 
generally, denying the whole; and if the defendant be after- 
wards convicted, the court in pronouncing sentence may take 
into consideration the plea and evidence; provided that the 
truth shall in no case be inquired into, without such plea of 
justification: that in addition thereto, the defendant may plead 
not guilty; and that nothing in this act contained shall preju- 
dice any defence under not guilty, which it is now competent 
to the defendant to make under that plea, to any action or 
indictment, or information for slander or libel; that where on 
the trial of an indictment or information for libel, under not 
guilty, evidence has been given establishing a presumptive 
case of publication against the defendant, by the act of any 
other person by his authority, he may prove that the publi- 
cation was without his authority or knowledge, and did not 
arise from want of due eaution on his part; and that ona 
prosecution by a private prosecutor for libel, the defendant 
on acquittal shall be entitled to costs; and on issue found for 
the prosecutor on a special plea of justification, he shall be 
entitled to costs,’’ 
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ART. V.—WARRANTY. 


Tue statute de donis made an important change in the law of 
warranty. The power of alienation which existed before that 
statute, enabled all tenants of the freehold to pass the title to 
the lands of which they were seised, and the claims of the 
heir who but for the conveyance would have been entitled to 
the succession, were rebutted. In all cases where the war- 
ranty descended from the ancestor upon the heir, before the 
statute, the heir was barred. The statute restrained the war- 
ranty of the lineal ancestor without assets, but the force of 
the warranty still continued when it descended from one, 
through whom the title by descent could not by possibility be 
derived. 

The doctrine of collateral warranty comes to us apparently 
fraught with absurdities, which nevertheless vanish when we 
consider the reasons of the ancient law. The distinctions 
between lineal and collateral warranty, certainly do appear 
to furnish unsatisfactory reasons why the latter should be 
binding and not the former; but it was the policy of the sta- 
tute to restrain the power of alienation with the consequent 
warranty of him who had the estate of inheritance where the 
heir took per formam doni, because the mischief to be pro- 
vided against was the alienation of the tenant in tail in pos- 
session, and not the release of a right of action, as when the 
collateral ancestor released with warranty to a disseiser. 

It is to be observed that when the ancestor thus released 
with warranty, the disseiser, tenant in tail, would still have 
the right of entry or of action during his life, and that the 
issue would not be barred by the warranty, until after its des- 
cent by the death of the ancestor. It is not to be presumed 
that either the tenant in tail, or the issue would fail to exer- 
cise their rights, unless there were sufficient reasons to in- 
fluence them. 
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When the tenant in tail discontinued, and the uncle of the 
issue released with warranty, although the issue could not be 
affected by the warranty of the tenant in tail, by reason of 
the provisions of the statute, they were barred by the collate- 
ral warranty of the uncle. This was one of the means by 
which an estate tail might be barred. It was not however 
very effectual, for it could have no operation if the uncle had 
issue to intercept the descent of the warranty; and on the 
death of the tenant in tail, the issue might always bring a 
formedon before the death of the uncle. 

The tenant of a fee simple estate and of a fee simple condi- 
tional, after performance of the condition, had the absolute 
power of alienation, and the issue were as effectually barred 
by it without, as with a warranty. The only other case, 
therefore, in which a collateral warranty had any important 
consequences, was upon the alienation of tenant for life, when 
the warranty descended upon the reversioner or remainder- 
man. As the alienation was always a forfeiture of the estate, 
the reversioner or remainderman might enter for the forfeiture ; 
and if he did not enter for the forfeiture of his ancestor, but 
permitted the warranty to descend upon him, the presumption 
was certainly reasonable that he had received an equivalent 
by descent or otherwise. 

The warranty of the collateral ancestor could so unfre- 
quently be effectual to bar an estate tail for the reasons men- 
tioned above, that the whole doctrine must have been practi- 
cally confined to cases where the tenant for life in possession 
of the freehold, alienated the estate, and the warranty des- 
cended upon his heir the remainderman, and then could have 
no operation until after a presumed waiver of the forfeiture. 
Viewed in its thus restricted operation, the rule could not 
work injustice, and certainly does not deserve to be regarded 
as it appears to have been, as the reproach of the law. It 
might be regarded as a rule of limitation, barring the right of 
the reversioner or remainderman, if he did not avail himself 
of his right to enter for a forfeiture during the life of his an- 
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cestor, and certainly if aware of the rule, he permitted the 
warranty to descend upon him, there was a presumption that 
he had received an equivalent. 

In most of the cases, although the ancestor was tenant for 
life, and his heir took the remainder by purchase (so that the 
warranty descended from an ancestor, from whom the estate 
could not by possibility descend), the heir took other property 
by descent, and the rule of collateral warranty was in its ope- 
ration analogous to the rule of election, which required the 
heir whose property had been devised and for whom an equi- 
valent had been provided in the will, to make his election, 
whether he would waive his right to the property devised, 
and consent to give operation to the whole will, or retain the 
property which had been devised from him. 

We are not so hardy as to recommend the revival of colla- 
teral warranties, though the prejudice against them, we doubt 
not, is principally cwing to the artificial distinction made by 
Littleton between lineal and collateral warranties. They 
have been very generally abandoned; but we believe that in 
certain cases which may be supposed, inequitable results have 
followed their abrogation. 

If a man conveys land in which he has an estate for life, 
and his heir the remainder, to another in fee for a valuable 
consideration with warranty, and purchases other lands, 
which he allows together with the collateral warranty to des- 
cend to his heirs, it would certainly be unjust to permit the 
heirs to enter upon the land conveyed, and likewise to enjoy 
the lands descended, purchased with the consideration of the 
former; but since the statute of 4th and 5th Anne, c. 16, we 
think, even a court of chancery would have no remedial juris- 
diction, under any circumstances in the case stated; and yet if 
the tenant for life had devised the same lands to others, in 
which his heirs had an estate in remainder, and had also de- 
vised other lands to his heirs, on well understood principles of 
equity (not, however, more cogent than those upon which 
the doctrine of collateral warranty was founded), the heirs 
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would not be permitted to enjoy the estate devised, unless 
they should relinquish their estate in remainder. 

The statutes of Gloucester! restrained the operation of col- 
lateral warranty, when made by the wife, of the estate held 
in dower, and of the estates of tenants by the curtesy. If the 
doctrine of collateral warranty, as thus mitigated, had been 
sustained, certain cases might have been subjects of equitable 
relief, where it does not now appear to be admissible, be- 
cause the warranty is entirely abrogated by the statute. It 
might have been provided, also, that the warranty of the an- 
cestor should never operate as an absolute bar, unless it 
descended to the heir after a limited period from the aliena- 
tion of the estate, nor unless assets were also shown to have 
existed in the hands of the heir. 

The promotion of the free power of alienation was a prin- 
cipal motive for the efficacy given to warranties. The rules 
of law relating to warranty, enabled the tenant in tail effec- 
tually to alienate the land entailed, and the tenant for life to 
convey an estate in fee simple; and thus the policy of the law, 
by which real estate has been subjected to the unrestricted 
operations of commerce, was preserved. 

Regarded as a rule of evidence, the presumption on which 
the doctrine of collateral warranty was founded, still exists, 
and the only practical difference between the common law 
rule and the existing principle, in cases where the heir has 
been guilty of /aches, consists in the circumstance, that the 
right of the heir was at common law absolutely rebutted by 
the operation of a general rule, and that since the abrogation 
of collateral warranty, the presumption is capable of being 
rebutted, or is conclusive only when connected with long 
possession; or in the court of chancery, when the heir who 
has slept upon his title, seeks the aid of that jurisdiction 
against a bona fide purchaser. 

S. F. D. 


* 6 Edw. I. c. 3; and 11 Hen. VII. c. 20. 
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ART. VI.—POWER OF SALE, 


Wuetnuenr, if a testator directs his estate to be sold for certain 
purposes, without declaring by whom the sale shall be made, 
the executor shall exercise the power of sale, Mr. Sugden 
is of opinion,' that in the absence of such a declaration, if the 
fund be distributable by the executor, he shall have the power 
by implication. 

It is always a question of intention; and although the autho- 
rity to sell is not expressly given, the intention to vest the 
executor with the power of sale, may be inferred from the 
duties imposed, and from the necessity that the executor 
should receive the funds arising from the sale, to perform the 
trust or to make distribution. 

Several cases are cited by Mr. Sugden, in confirmation of 
his opinion. In most of the cases the question appears to 
have arisen between the feoffees to uses, and the executor, 
or between the heir and the executor; and the question has 
been one of preference, and not whether the aid of the court 
of chancery should be invoked to supply a defective declara- 
tion of a power. In the case cited from the year-book, 15 
H. 7: A man had certain feoffees in land to his use, and made 
his will, and wills that his lands shall be sold after the death 
of one A. whom he willed to have the profit during his life; 
which feoffees have enfeoffed others to the use to perform the 
will of the testator; and if the second feoffees shall sell the 
land or not, that was the matter. 

It was said by Rede, Iremaile, and Frowik, that if a man 
makes his will, that his land which his feoffees have, shall be 
sold and aliened, and does not say by whom, there his execu- 
tors shall alien that and not the feoffees. The argument of 


* Sug. on Powers 167, 
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Corrisby, that the feoffees shall alien, for they have the con- 
fidence placed in them, was denied, for executors have much 
greater confidence placed in them than the feoffees have, for 
the money to arise by the sale of the executors shall be assets 
in their hands, and therefore they shall sell. It was conceded, 
that the authority created by the will must be strictly fol- 
lowed; that if it could not be inferred from the will that the 
executors had the power of sale vested in them by its provi- 
sions, it did not exist in virtue of their office; but the autho- 
rity to dispose of the assets resulting from the sale, was 
considered as equivalent to an express authority to raise the 
money by a sale. 

In a case reported 2 Leon. 220, pl. 276, a devise was to the 
wife for life;and it was provided by the will, if the devisor 
should not have any issue by his wife, that then after the 
death of his wife, the lands should be sold, and the money 
thereof coming, distributed to three of his blood; and he made 
his wife and another his executors, and died. The wife after 
the death of the other executor, sold the lands; and it was the 
opinion of the court that the sale was good, although it was 
not expressed in the will by whom the land should be sold, 
because the moneys to be derived from the sale were to be 
distributed by the executors as legacies. The intention to 
give the power of sale was implied from the duty with which 
they were clothed in their capacity of executors. It was said, 
if a man wills that his lands shall be sold for the payment of 
his debts, that the executors shall sell the lands, for to them 
it belongs to pay debts. 

In a case in the 23d of Eliz.1a man excepted out of a devise 
his manor of R. which he appointed to pay his debts, and 
made two executors, and died; one of the executors after the 
death of the other, proved the will, and sold the manor, and 
the sale was held to be valid by the court, for the testator 
in investing the executors with a character from which the 


* Dyer 371, b. pl. 3. 
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duty to raise money by a sale resulted, must have intended 
to give the power of sale. 

In the former case cited from Leonard’s Reports, it may 
be questionable, whether the testator intended that the estate 
should be sold during the life of the tenant for life. He pro- 
bably intended that if one executor survived the wife, he 
should have the power of sale and of distribution. 

In the case of Pitt v. Pelham,! the testator appointed his 
wife executrix; he confirmed certain land which was his 
wife’s jointure, unto her; and after her death, he appointed 
it to be sold, and the purchase money to be divided between 
his wife and three nephews, one of whom was his heir at 
law. It was decided that the executrix had not the power 
of sale, which was to be made after her death, and that the 
sale by her executors would not be a good sale. 

The persons entitled to the purchase money sold their 
equitable interest. After the death of the executrix, who 
died leaving executors, a bill was filed to compel the heirs of 
the testator to clothe the purchaser of the equitable interests 
with the legal estate. According to Levine,? the lord keeper 
held that the will was void, because it did not provide by 
whom the sale should be made. This opinion however, was 
overruled by the house of lords, and the heir was compelled 
to make good the omission. 

It is evident from the discussion as reported, that in the 
opinion of the lord keeper, as well of the judges, if a power 
of sale had been required to be exercised during the life of 
the executrix, it would have been her duty to exercise the 
power of sale, as well as of distribution, and Wyld j. was of 
opinion that the executor of the executor could sell. It is 
evident that the testator did not contemplate a sale during the 
life of his wife, for after ordering the purchase money to be 
divided between his wife and three nephews, he gave the 
share of any of his nephews dying in his wife’s lifetime, to 


* 1 Ch. Ca. 176. * 1 Lev. Rep. 304, 
33* 
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a stranger; so that the persons to whom the fund was to be 
distributed, were not ascertained until after her death. It 
was therefore a case where a power of sale had been created, 
and no persons appointed to exercise the authority. 

The persons entitled to the avails of the property, sold their 
interest; and as there were no subsequent limitations, there 
was no necessity to.resort to the court of chancery for a strict 
execution of the power. The purchasers as assignees, having 
the entire interest, had a right to demand of the heir to whom 
the estate had descended, a conveyance of the legal estate. 

In the case of Blatch v. Wilder,! the testator being seised 
of divers lands, and having considerable personal estate, 
devised all his real and personal estate to be sold for payment 
of his debts, and appointed the defendant his executor. The 
personal estate not being sufficient to pay the debts, the plain- 
tiffs brought their bill to be paid their respective demands out 
of the testator’s real estate. The executor submitted it to the 
court whether he could safely proceed to a sale of the estate, 
as the testator had only given it to be sold generally, without 
directing who should sell. Lord Hardwicke decided that as 
the money arising from the sale would be legal assets, and 
administrable as such, it was therefore a very reasonable con- 
struction, that the executor should be the person who should 
make the sale. The heir was directed to join in the sale. 

The question arose in the state of New York, in the case 
of Davone v. Fanning.? The testator bequeathed certain 
legacies to each of his seven children, “to be paid out of the 
bulk of the property.”? The will directed that so much of his 
real estate should be sold as should be necessary to raise 
money for the legacies, or when all the children were of age; 
but it was not expressly provided who should sell. Mr. 
chancellor Kent said, “I think as lord Hardwicke did in a case 
somewhat similar (Blatch v. Wilder), that it is a very reason- 
able construction that the power was given to the executors.”’ 


‘1 Atk. Rep. 420. * 2 John Ch. Rep, 252. 
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The intention of the testator to give the executor the power 
of sale, was inferred from the power of distribution, and from 
the general authority to manage and dispose of the estate. 

It is to be observed that the decision of the court in both of 
the above cases, was founded upon the presumed intention of 
the testator; and the will was construed to confer the power of 
sale, as effectually as if the authority had been expressly 
given. By implication, the testator constituted the agent of 
the will, and having appointed the manner of sale, did not 
intend that it should be submitted to the direction of the court 
of chancery. 

The case of Bentham v. Wiltshire’ is in no respect incon- 
sistent with the view which we have taken. In that case, 
the testator gave an estate to his wife for life; and although 
he appointed his wife and another person his executors, and 
directed that the estate should be sold to the highest bidder at 
public auction, and the money arising from such sale to be 
disposed of amongst certain persons named in his will, after 
payment of a small legacy, no authority to the executors 
could be implied. All the duties which were imposed upon 
the executors, or which resulted from their office, might be 
performed by them during the life of the wife. The debts 
and legacy were payable out of the personai estate, and the 
sale was expressly postponed until after the death of one of 
the executors. The vice-chancellor, sir John Leach, decided 
that the executors had not the power of sale, because they 
had nothing to do with the pre‘duce of the sale, nor any power 
to dispose of it or to make distribution. 

.Mr. chancellor Kent in his Commentaries, after stating the 
doctrine deducible from the cases on the subject, says, that “in 
South Carolina, the executors’ authority to sell under such 
circumstances is denied: and the course is to apply to chan- 
cery to give validity to the sale;’’ and he cites Drayton vw. 
Drayton, as showing the doctrine which prevails in that state. 


' 4 Mad, Rep. 44. * Vol. iv. p. 326, note. 
* 2 Desaussure’s Rep. 250, note. 
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In that case the court say: “ Upon a review of the testator’s 
will, it does not appear that he has given any authority to the 
executors to sell any part of his estate, not even the lands in 
question, although he has directed them to be sold, in the 
event of his son’s death, during his minority, and without 
issue; nor has he authorized his executors to make a division 
of the real and personal estate bequeathed to his son, or of 
his the testator’s residuary estate, although he has directed 
that such division shall take place; so that in these respects 
the will is very defective. It has never been questioned, 
where a testator directs his real estate to be sold, but gives no 
power to his executors to sell, that in such cases a sale by the 
executors is illegal; and there have been various instances 
where executors in those cases have applied to the court to 
sanction their sale, which has always been done.”’ It would 
appear, therefore, that the necessity of resorting to the court 
of chancery, was confined to those cases where their power 
of sale could not be implied from the authority to make dis- 
tribution. 

Mr. chancellor Kent is of opinion that the revised statutes 
of the state of New York have changed the law on this sub- 
ject, and made it conformable to what he supposes to be the 
South Carolina practice. By those statutes! it is declared, 
that where a power is created by will, and the testator has 
omitted to designate by whom the power is to be exercised, 
its execution shall devolve on the court of chancery. 

The learned chancellor says: “this is unnecessarily requir- 
ing a resort to chancery in every case where the executor or 
other donee of the power is not expressly named.’”’ But we 
do not thus construe the provisions of this statute. It some- 
times happens that a power of sale is created, and no person 
is appointed to execute the power either expressly or by im- 
plication. In such cases the court of chancery is called upon 
to supply the defect. The sale is then effected by the officers 


* Vol. i. 734, sect. 101. 
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of the court. The money arising from the sale is paid into 
court, and distribution and payment is made under its direc- 
tion. But when a person is designated to perform any of 
these duties, the intention of the testator to invest him with 
the power of sale, is clearly implied, and the person who is to 
execute the power is as certainly designated as if the autho- 
rity had been given in express terms. 

This is the foundation of all the decisions in the cases cited. 
The authority of the executors or other donees of the power 
was recognised, not because it was reasonable that the party 
entrusted with the power of distribution should also exercise 
the power of sale, but because such was the intention of the 
testator. The doctrine which prevailed was founded upon a 
construction of the will. The authority to sell was regarded 
as necessary to the execution of the power of distribution, and 
to the management of the fund which was expressly given. 
The implied gift rested on the same grounds as the express 
creation of a power. The statute was merely declaratory. It 
provided for cases where the wiil was defective, and made it 
unnecessary to resort to the court of chancery for a convey- 
ance from the heir. In all cases where a power is to be ex- 
ercised, and the authority is not granted to any person, it is 
no longer necessary to inquire in whom the legal estate is 
vested; and the court of chancery will carry into effect the 
purposes of the testator, when tie will itself does not expressly 
or by implication create an authority, the terms of which 
every testator may of common right determine. It was no 
part of the design of the statute to invade the right of the tes- 
tator to dispose of his estate, or to delegate an authority over 
it. Such an attempt would have been quite beyond the 
legitimate sphere of legislative enactment. 

The legislature cannot interfere with the right of every 
testator to dispose of his property according to the principles 
of the common law. A statute may settle rules of construc- 
tion by which the intention shall be determined: but where 
the right to regulate the transmission of estates exists, the 
intention of the testator is the only subject of inquiry. 
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When the testator has in express terms designated the per- 
son by whom the power of sale shall be executed, this exer- 
cise of the right of property is beyond legislative control; and 
for the same reason the right is absolute, though the intention 
is ascertained by implication. It is manifest that it was not 
the intention of the legislature to disturb the general principles 
applicable to this subject. Full effect may be given to the 
act, without breaking in upon the rules of testamentary inter- 
pretation. It obviates the necessity of a decree against the 
heir, where the power of sale is created by the will; but the 
delegation of authority is defective, and declares the existing 
rule that the court of chancery shall supply the defect, but it 
leaves unimpaired the general rules of property and the prin- 


ciples of construction, 
S. F. D. 
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JURISPRUDENCE. 


DIGEST OF ENGLISH CASES. 


COMMON LAW. 





{Selections from 2 Queen’s Bench Reports, Parts 2 and 3; 5 Scott’s New Re- 
ports, Parts 2 and 3; 1l Meeson & Welsby, Parts 1 and 2; 2 Dowling’s 
Practice Cases (New Series), Part 4;—all cases included in former digests 
being omitted.—The 4th and 5th parts of 3 Manning & Grainger contain no 
case not before digested.] 


ACTION ON THE CASE. (For fraudulent use of mark on 
manufactured articles—Evidence.) The declaration stated that 
the plaintiff, a manufacturer and exporter of iron, had for many 
years been accustomed to mark iron manufactured by him for the 
Turkish market, with the letters W. C., inclosed within an oval 
figure, and had gained great reputation for the excellent quality of 
the iron so manufactured and marked by him; and that the defend- 
ant, wrongfully and fraudulently manufactured iron of similar form, 
and marked the same with a stamp or mark in imitation of the 
plaintiffs mark, consisting of the letters W. O. inclosed within an 
oval figure, which last mentioned mark the defendants well knew 
to be in imitation of and similar in appearance to the plaintiff’s 
mark, and so used by them to denote that the iron so made was 
of the genuine manufacture of the plaintiff, and wrongfully and 
fraudulently sold the same as and for iron manufactured by the 
plaintiff. At the trial, the witnesses for the plaintiff stated that the 
W. O. was very likely to be mistaken for W. C. when the impres- 
sion of the die was imperfect, or the iron had been exposed to the 
air, and that more especially the people in Asia Minor, who were 
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the principal consumers of the iron, were likely from their igno- 
rance of the English character to be deceived by it. For the 
defendants, several witnesses stated that it was usual for iron 
manufacturers to mark iron according to orders received from 
purchasers, and it was proved that all the iron marked by the 
defendants with the mark so complained of, had been so marked 
in obedience to directions received from the merchants. Two 
points were left to the jury,—first, whether the mark so used by 
the defendants so closely resembled the mark of the plaintiff as to 
be calculated to deceive persons of ordinary skill and care, and to 
induce them to believe the iron so marked and sold to them was 
iron manufactured by the plaintiff,—secondly, whether such mark 
was so used by the defendants with a fraudulent intention to pro- 
cure their iron to be received in the market as iron of the plaintiffs 
manufacture, or bona fide in the execution of foreign orders. The 
jury having found for the defendants, and the learned judge report- 
ing that he was not dissatisfied with the verdict, the court held 
that the direction was correct, and refused to grant a new trial. 
Crawshay v. Thompson, 5 Scott, N. R. 562. 

2. (Damages in— When costs of litigation by plaintif’ recoverable 
against wrongdoer.) In an action for running down a ship, it 
appeared that the plaintiff had been obliged in consequence of the 
injury to employ a steam-tug, the owners of which demanded 
1501. for salvage, and commenced a suit in the court of admiralty 
against the plaintiff, who paid 201. into court; the court ultimately 
decreed 45/. to the salvors: held, upon these facts, that the plaintiff 
was not entitied to recover the amount of the costs incurred by 
him in that suit. 

Semble, that the proper question for the jury in such a case is, 

whether, in respect to the suit for salvage, the plaintiff pursued 
the course which a prudent and reasonable man would do in his 
own case: and that if the jury think he did, the costs of the suit 
may be recovered. (7 M. & W. 601; 10 M. & W. 249.) Tindal 
v. Bell, 11 M. & W. 228. 

ARBITRATION. (Power of arbitrator to arrest judgment— 
Award, when sufficiently final.) An arbitrator to whom a cause 
is referred, with power to direct how the verdict shall be entered, 
has no authority to arrest the judgment. 
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Where, in an action on the case by a reversioner, which was 
referred by order of nisi prius to an arbitrator, he awarded (inter 
alia) that the action was brought to try a right, besides the mere 
right to recover damages: Held, that he was not bound to state 
what was the right which the action was brought to try. 

Where by an order of reference, the arbitrator is “to determine 
what he shall think fit to be done by either of the parties,” he is 
not bound to direct affirmatively that something shall be done, 
unless he shall so think fit. Per lord Abinger, C. B. Alderson, 
B., and Gurney, B.; Parke B., dissentiente. Argus v. Redford, 
11 M. & W. 69; 2 D. P. C. (N. S.), 735. 

2. (Proceeding with reference, after death of party.) A cause 
and all matters in difference were referred by an order of reference 
to the decision of an arbitrator, the arbitrator to make and publish 

his award, ready to be delivered to the parties, or either of them, 

‘“‘or if they or either of them should be dead before the making 

said award, to their respective personal representatives who should 

require the same,” on or before a certain day. Several meetings 
were from time to time held, but one of the parties died before the 
reference was concluded. After his death the arbitrator was 
requested to proceed with the reference, but he declined doing so, 
the executrix of the deceased party having refused to attend, and 
protested against its proceedings: Held, that the court had no 








power to direct the arbitrator to proceed, or to compel the executrix 
to attend before him. Lewin v. Holbrook, 11 M. & W. 110. 

3. (Demand of performance of act directed by award.) Although, 
where a demand of money payable under an award is made by a 
stranger, not a party to the arbitration, it must be made under the 
authority of a power of attorney given by the party to whom the 
money is to be paid, the same rule does not apply where the 
demand is to be of the execution of deeds under an award; and a 
demand thereof by an agent of the plaintiff’s attorney was held 
sufficient to found an application for an attachment against the 
party for non-performance of the award. Nor was it held to be 
any objection, that it was the duty of the arbitrator to have pre- 
pared the deeds. Tebbut v. Ambler, 2 D. P. C. (N. 8.) 677. 

4. (Award, when sufficiently certain.) In ejectment, on three 
demises, a general verdict was taken at nisi prius, subject to a 
VOL. Il. 34 
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reference of the cause and all matters in difference, the costs of 
the cause to abide the event. An award directing that the verdict 
should stand was held bad, on the ground that the arbitrator ought 
to have stated on which of the demises the plaintiff was entitled to 
succeed. (8 A. & E. 235.) Doe d. Starling vy. Hillen, 2 D. 
P. C. (N. S.) 694. 

BAILMENT. (Liability of gratuitous bailee for negligence.) A 
person who rides a horse gratuitously, at the owner’s request, for 
the purpose of showing him for sale, is bound in doing so to use 
such skill as he actually possesses; and if proved to be a person 
conversant with and skilled in horses, he is equally liable with a 
borrower for injury done to the horse while ridden by him. Wil- 
son v. Brett, 11 M. & W. 113. 

BILLS AND NOTES. (Notice of dishonour.) Notice in these 
terms, “I hereby give notice that a bill for 501. at three months 
after date, drawn by A. on and accepted by B., and indorsed by 
you, lies at, &c., dishonoured”—held sufficient, without further 
intimation that the plaintiff looked to the defendant for payment. 
King v. Bickley, 2 Q. B. 419. 

2. (Same.) Notice as follows held sufficient, “ Your draft on C. 
for 501. due 3d March, is returned to us unpaid; and if not taken 
up this day, proceedings will be taken against you for the recovery 
thereof.” (8 Bing. N. C. 688; 2 M. & W. 799; 2 Q. B. 388; 1 
Man. & G. 76.) Robson v. Curleurs, 2 Q. B. 421. 

3. (Drawer of bill, when discharged by time given to acceptor.) 
It is no defence to an action against the drawer of a bill of exchange, 
that the proceedings in an action against the acceptor had (without 
his consent) been stayed at an earlier stage by a judge’s order, to 
pay debt and costs in three weeks, otherwise judgment. Kennard 
v. Knott, 5 Scott, N. R. 247. 

4. (Evidence to vary contract in note, when admissible, and effect 
of.) It is not competent to the maker of a promissory note, in an 
action by the payee, to give in evidence an oral agreement to vary 
or contradict the express contract upon the face of the note; but a 
contemporaneous agreement in writing may be adduced for that 
purpose. In an action against one of the three makers of a joint 
and several promissory note payable at two months’ date, the 
defendant pleaded that the note was made by him and delivered to 
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the plaintiffs as trustees of a loan society, to secure to them the 
repayment of money lent to one T.; that, at the time of lending 
the money and of making the note, it was agreed in writing between 
the plaintiffs, the defendants, T. and the society, that the loan and 
interest should be repaid by T. by weekly instalments, and that 
if T. should make default, notice should be given to the defendant; 
and that if the money was not paid according to such notice, legal 
proceedings should be taken upon the note, but not before, &c.: 
Held, that this plea was not sustained by the production of the 
book of regulations of the society, there being nothing (without 
the aid of oral testimony) to connect the book with the note declared 
on. Brown v. Langley, 5 Scott, N. R. 249. 

5. (Notice of dishonour.) In an action against the drawer of a bill 
of exchange, the issue being whether or not the defendant had 
received notice of dishonour, an admission by the defendant of his 

| liability is prima facie evidence (only) whence the jury may infer 

that he had due notice. Bell vy. Frankis, 5 Scott, N. R. 460. 

6. (Indorsement, how far a new drawing—Account stated.) A 
declaration alleged that the defendant made his bill of exchange, 
and directed the same to J. B., and required him to pay to the 
defendant’s order 1871. 15s., and then indorsed the bill to the 
plaintiffs. It appeared that the bill had been drawn by one F., 
and indorsed by the defendant in blank, and having been delivered 
by the defendant to F., was by him taken to a bank of which the 
plaintiffs were the managers, where it was received by them in 
renewal of another bill discounted by them, and drawn and in- 
dorsed by the same parties: Held, 1st, that proof of the defendant’s 
being the indorser of the bill did not support the averment that he 
made the bill; 2dly, assuming that an indorser might be treated 
as a drawer, still the present indorsement, being in blank, was 
equivalent to the drawing of a new bill payable to bearer, and 
therefore the bill was misdescribed in the declaration; 3dly, that 
the plaintiffs were not entitled to recover on the account stated. 
Burmester vy. Hogarth, 11 M. & W. 97. 

7. (Estoppel on acceptor to deny forged indorsement.) A bill of 

exchange, purporting to be drawn by B. & W. (a really existing 

firm) payable to their order, and to be indorsed by them, was 
negotiated by the acceptor with that indorsement upon it. The 
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drawing and indorsement were forgeries: Held, that if the bill was 
accepted, and negotiated by the acceptor, with knowledge of the 
forgery, he was estopped to deny the indorsement, as well as the 
drawing, by B. & W.: but semble, that where the name of a real 
party, as the drawer, is forged, a party who accepts the bill in 
ignorance of the forgery, is estopped to deny the drawing only, 
but not the indorsement, although in the same handwriting. (10 
B. & Cr. 468; 7 Taunt. 455.) Beeman y. Duck, 11 M. & W. 
251. 

CHARTER-PARTY. (Pleading—Bankruptey—Order and Dis- 
position.) By a charter-party, the defendants, the owners, agreed 
to let and one R. S. agreed to hire the ship Mass, for and during 
the term of six calendar months, upon the terms and conditions 
that during the term of that agreement, or as thereinafter provided, 
the freighter should possess the entire and exclusive use and dis- 
posal of the whole reach and burden of the ship, with exception 
of the space occupied with the cabin, together with the room for 
the usual accommodation of the crew and for the stowage of the 
ship’s stores and provisions; that the master should from time to 
time, and as often as the interest of the affreighter should require, 
take on board and properly stow all such lawful goods to the 
extent of a full and complete cargo, if required, as should be ten- 
dered to him for that purpose, and proceed therewith upon such 
lawful voyage or voyages as he the said affreighter or his agents 
should direct him to do, and that he should deliver the said goods 
and merchandise agreeably to the bills of lading, that the freight 
and primage for such goods should be payable to the affreighter 
or his order; that in the event of the completion of the six months 
whilst the vessel was upon a voyage, or after she had commenced 
taking goods on board for a voyage, the term of that agreement 
should be prolonged until the discharge of her cargo afier her 
arrival at or return to a port in Great Britain; the owners or master 
to keep the vessel tight and manned, provisioned and fitted with 
necessary stores; in consideration of which the affreighter agreed 
to pay to the owners at a certain rate per ton per month, to be 
paid by one month’s pay in advance, in cash, one month after the 
vessel should be entered outwards, one month’s pay that day two 
months, and one month’s pay at the expiration of each succeeding 
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month till the end of the term she might be employed, and the 
balan-e in cash on her final discharge, together with port charges, 
&c.; the charterer to have the privilege of putting in a master of 
his own appointment, he finding the cabin with all stores and 
paying his wages, the owners allowing whatever rate of wages 
they paid their own masters, and as the master was to be appointed 
by the charterer to superintend his interests, the owners were not 
to be responsible for such master’s acts and conduct, should he 
deviate from the charter-party, but the charterer held himself respon- 
sible to the owners for the said master’s honest and correct conduct 
and strict integrity whilst he should have the navigation of their 
vessel: Held, that under this charter-party, the possession of the 
vessel was given up by the owners to the charterer during the con- 
tinuance of the contract; that the master (appointed by the char- 
terer) was in possession of the cargo as agent for the charterer, 
and not as the servant of the owners; that personal credit was 
given to the charterer for the payment of the hire of the vessel; 
and that no lien upon the cargo was reserved to the owners as a 
security for the payment of the contract price for the hire of the 
ship. To a breach, alleging refusal by the defendants to deliver, 
or to permit the master to deliver, the cargo to the person to whom 
it was by the bills of lading made deliverable, or to the plaintiffs, 
the assignees of R. S8., who had become bankrupt, the owners 
pleaded (rightly) that a large sum was due to them under the 
charter-party, to recover which they had brought an action against 
R. S.; that before the bankruptcy of R. S. it was agreed between 
him and the defendants that they should withdraw their action, 
and that he should deliver to one W. G. C. the bills of lading for 
the homeward cargo, and should empower W. G. C. to receive 
the proceeds thereof for the purpose of paying in the first place to 
the defendants any freight that might be due to them on the charter 
party and the balance of R. S.’s account with W. G. C., that the 
defendants withdrew their action, and that R. S. empowered W. 
G. C. accordingly ; and that upon the arrival of the ship, the defend- 
ants in their own right, and as the agents of W. G. C., took pos- 
session of the cargo, &c. Replication, that, at the time of making 
the agreement, no part of the cargo was on board of the vessel, 
nor any of the bills of lading in existence, nor had they at any 
34* 
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time come into the possession of W. G. C., or of the defendants, 
or of R. S.; that before the shipping of the cargo, or the existence 
of the bills of lading, and before W. G. C. had any control over 
the cargo, and while R. S. was the apparent and reputed owner 
thereof, and whilst the defendant’s action against him was still 
pending, R. S. became bankrupt, and the plaintiffs were appointed 
his assignees, whereby the authority given to W. G. C. or the 
agreement with the defendants became revoked, and that the cargo 
was, from the time of the shipping till the seizure thereof, in the 
possession and control of the plaintiffs as assignees, and one 
M’Cormick (a master appointed by R. 8S.) as their agent. Rejoin- 
der, that before the bankruptcy of R. S., certain goods had been 
provided and shipped at Sierra Leone by R. S8.’s agents, as part 
of the homeward cargo and on his account, and that these goods 
were carried to the river Gambia, where, for the purpose of more 
conveniently loading the whole of the homeward cargo, they were 
landed before R. S.’s bankruptcy, and there remained ready for 
shipment; that other goods provided by R. 8.’s agents at the river 
Gambia were also before his bankruptcy ready for shipment on 
his account, as a further portion of the homeward cargo, and that 
afterwards both sets of goods were shipped accordingly ; and there- 
upon the defendants, for the purposes and by the authority in the 
plea mentioned, took possession, &c.: Held, that that portion of 
the cargo which had been brought from Sierra Leone to the river 
Gambia were sufficiently alleged to have been in the possession of 
the charterer at the date of the agreement mentioned in the eighth 
plea, as part of the homeward cargo mentioned in that agreement, 
to bring it within the terms thereof, as equitably assigned to W. 
G. C. for the purpose therein mentioned; and semble, that if the 
rest of the goods had been with equal clearness described to have 
been in the possession of the charterer’s agents, or before his 
bankruptcy set apart and definitely appropriated as part of the 
homeward cargo, the same result would have followed as to them. 
But held, that as by the pleadings it was admitted that the bank- 
rupt was left in the sole possession and management of the cargo, 
and with full power to dispose of or gain credit upon any portion 
of it, having parted with no document that was essential to his 
power of disposal, it passed to the plaintiffs as goods in the order 
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and disposition of the bankrupt at the time of the bankruptcy, under 
6 Geo. 4, c. 16, 8.72. Belcher vy. Capper, 5 Scott, N. R. 257. 

CORPORATION. (Trespass maintainable against.) Trespass, 
as well as trover, will lie against a corporation aggregate. Maud 
v. The Monmouthshire Canal Company, 5 Scott, N. R. 457. 

DEED. (Conveyance in, by reference to plan—Falsa demonstra- 
tio.) A deed conveyed a piece of land, forming a part of a close, 
by reference to a schedule annexed. The schedule described the 
land, in a column headed “ No. on the plan of the Briton Ferry 
Estate,” as “153 b;” in a second column, headed “ Description of 
premises,” as “‘a small piece marked on the plan; in a third col- 
umn, as being in the occupation of J. E.; and in a fourth, as “34 
perches.” At the time of the contract, a line was drawn upon 
the plan as the boundary line dividing the piece 153 b from the 
rest of the close of which it formed a part. The plan was drawn 
to a scale, but, upon measurement of the land, was found incorrect ; 
and 153 b contained, within the line so drawn, leSs than 34 perches 
according to the actual measurement on the plan, and 27 perches 
only according to the actual measurement of the land: Held, that 
the statement, that the piece of land conveyed contained 34 perches, 
was merely falsa demonstratio, the prior portion of the description 
being sufficient to convey it, and that the deed passed only the 
portion of land actually marked off on the plan, as measured by 
the scale. Llewellyn vy. Earl of Jersey, 11 M. & W. 183. 

DETINUE. (Lien, when a defence in.) In detinue for a picture, 
it appeared that it had been intrusted by the plaintiff to one Bye 
for sale, that Bye deposited it with the defendant, an auctioneer, 
and that when the plaintiff demanded it (without tendering anything 
for warehouse rent) the defendant refused to deliver it up until a 
debt of 81. due to him from Bye was discharged: Held, that 
the repudiation of the plaintiff’s title precluded the defendant from 
afterwards setting up a lien on the picture for warehouse rent. 
Dirks v. Richards, 5 Scott, N. R. 584. 

GOODS SOLD AND DELIVERED. (For what chattels main- 
tainable.) Indebitatus assumpsit in the sum of 30001. “for the 
price and value of a main engine and other goods sold and deliver- 
ed.” It was proved at the trial, that the contract was “to build 
an engine of 100 horse power for the sum of 25001., to be com- 
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pleted and fixed by the middle or end of December ;” and it 
appeared that the different parts of the engine were constructed at 
the plaintiff’s manufactory, and sent in parts at different intervals 
to the defendant’s colliery, a distance of twenty miles, where they 
were fixed piecemeal, and so made into an engine: Held, that the 
price agreed upon was not recoverable in the above form of action. 
Semble, that the proper form of count was, either in indebitatus 
assumpsit for work, labour, and materials, or for erecting and 
constructing an engine. Clark vy. Bulmer, 11 M. & W. 243. 
HUSBAND AND WIFE. (Pledge by wife of husband’s goods.) 
In trover by the personal representatives of G., for a chest of 
plate which the defendants claimed to hold as security for an 
advance of money, an examination upon interrogatories of the | 
widow of G. was given in evidence, to show that the plate was 
pledged by her with the assent of her late hushand: Held, that 
such examination was inadmissible, as being contrary to the gene- 
ral policy of the law. O’Connor vy. Majoribanks, 5 Scott, N. R. 
395. 
2. (Marital right to money acquired by wife living apart.) A 
husband and wife lived apart from each other ; at the death of the 
wife she was possessed of money, which was assumed to be the 
accumulations of interest arising from stock settled to her separate 
use: Held, that the busband was entitled to this money in his 
marital right. 
The money was taken possession of for her father, (who was 
one of the executors named in a will made by his wife under a 
power reserved to her by the settlement, but which will did not 
in terms pass the accumulations,) to whom it was handed over 
immediately : Held that, the original taking being wrongful, the 
defendant could not discharge himself by thus dealing with the 
money. Tugman v. Hopkins, 5 Scott, N. R. 464. 
3. (Scire facias to join husband in suit, when necessary.) Where 
an action is brought by a feme sole, who marries after the com- 
mencement of the suit, but before the trial, it is not necessary to 
sue out a scire facias, to make the husband a party to the suit. 
(2 Saund. 721i.) Walker v. Golling, 11 M. & W. 78; 2 D. P. 
C. (N. 8S.) 776. 
4. (Wife's authority to bind husbend by admission.) Where a 
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wife carried on in her husband’s absence the business of a shop, 
and by his authority attended to all the receipts and payments : 
Held, in an action of replevin by the husband, that a statement 
made by the wife to the landlord, on the occasion of her paying 
him rent for another person, that she would pay the rent of the 
shop on a future day, and admitting its amount, was not evidence 
against the husband of the terms of the tenancy. (1 Bing. 99.) 
Meredith v. Footner, 11 M. & W. 202. 


INFANT. (Necessaries, what are.) Dinners, confectionery, or 


fruit, supplied to an infant, an undergraduate in the university, 
having lodgings in the town, are not, prima facie, necessaries ; 
and in an action brought against him for such articles, no special 
circumstances being shown, the court directed a nonsuit to be 
entered. Brooker vy. Scott, 11 M. & W. 67. 


. (Account stated by—Ratification after full age—Pleading— 


New assignment.) An account stated by an infant is not abso- 
lutely void, but voidable only, and may be ratified by him after 
attaining his full age; and if he does so ratify it, an action of 
debt as well as assumpsit may be maintained thereon. 

Quere, whether to a plea of infancy, the plaintiff ought to new 
assign the ratification as a new contract entered into after the 
party has obtained the capacity of contracting, or plead it by way 
of replication, as an act giving validity to an otherwise invalid 
contract. Williams v. Moor, 11 M. & W. 256. 


INSURANCE, (Life policy, construction of—Death of assured, 


by his own hands, what is.) In the year 1828 a policy was 
effected by one W. B. upon his own life, with a proviso that, “ in 
case the assured should die upon the seas (except in such passages 
as were allowed by the rules of the society,) or go beyond the 
limits of Europe, or enter into or engage in any naval or military 
service whatsoever, unless license should be obtained from a court 
of directors of the society, or should die by his own hands, or by 
hands of justice, or in consequence of a duel, &c. &c., the policy 
should be void.” In 1838 the assured, being at the time of unsound 
mind, precipitated himself from Vauxhall Bridge into the Thames, 
and was drowned. In an action brought by his executor on the 
policy, the jury found that the assured “ voluntarily threw himself 
into the river, knowing at the time that he should thereby destroy 
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his life, intending thereby to do so, but that at the time of com- 
mitting the act he was not capable of judging between right and 
wrong :” Held (dissentiente Tindal, C. J.), that upon this finding 
the defendant was entitled to the verdict, the proviso embracing 
all cases of intentional self-destruction. Borradaile vy. Hunter, 
5 Scott, N. R. 418. 

2. (Interest.) A person who assigns away his interest in a ship or 
goods, after effecting a policy of insurance upon them, and before 
the loss, cannot sue upon the policy ; except as a trustee for the 
assignee, in a case where the policy is handed over to him upon 
the assignment, or there is an agreement that it shall be kept alive 
for his benefit. Fowles v. Innes, 11 M. & W. 10. 

3. (Misrepresentation and concealment by assured.) The shipping 
list at Lloyd’s, stating the time of a vessel’s sailing, is prima facie 
evidence against an underwriter as to what it contains, as the 
underwriter must be presumed to have a knowledge of its con- 
tents, from having access to it in the course of his business: but 
where the insurer, in a letter written for the purpose of effecting 
the insurance, made a false statement and concealment as to the 
time of the vessel’s sailing, and the underwriter, relying upon that 
representation, did not in fact look at the list, but acted upon the 
representation in making the insurance : Held, that the underwriter 
was not bound by the contents of the list, so as to render the mis- 
representation and concealment by which he was misled immaterial, 
and that it was the duty of the judge to have pointed out to the 
jury that misrepresentation and concealment. Mackintosh vy. 
Marshall, 11 M. & W. 116. 

4. (Insurance, “lost or not lost”—Interest—Pleading—Argu- 
mentative general issue.) Declaration on a policy of insurance 
stated, that the plaintiff caused a policy to be effected, purporting 
thereby and containing therein, that B. and Co., as well in their 
own names as in that of all parties interested, made assurance 
with the defendants for 20001. on goods (declared to be 360 bales 
of cotton), lost or not lost, at and from Bombay to London; and 
that in consideration thereof, and that the plaintiff paid the defend- 
ants the premium, and agreed to observe the terms and conditions 
of the policy, the defendants promised him that they would become 
assurers to the plaintiff of the said sum of 20001. The declaration 
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then averred that’ the ‘goods were shipped on the voyage; that 
the plaintiff was during thé voyage, to wit, on é&c., interested in 
the goods to the amount insured ; that the assurance was made for 
the use and benefit‘and on the account of the plaintiff; that the 
ship sailed, and met with tempestuous weather, whereby the goods 
were wetted and damaged, and rendered of no use or value to 
the plaintiff: Held, that a plea to this declaration, that the goods 
were so damaged before the plaintiff acquired any interest therein, 
was bad on general demurrer. 

A party may make an insurance on goods lost or not lost, 
though he have acquired his interest in them after a partial loss, 
unless he bought them with a knowledge of the damage. 

A plea to the above declaration, that the policy was not caused 
to be made by or on behalf of the plaintiff, was held bad on special 
demurrer, as amounting to non assumpsit. So also was a plea, 
that the plaintiff did not pay the premium, nor promise the defend- 
ants to observe the terms and conditions of the policy. 

A defendant is not at liberty to traverse any single material 
fact which would be included in the general issue. 

The plea of non assumpsit puts in issue the consideration for 
the promise as well as the promise itself. Sutherland v. Pratt, 
11 M. & W. 296; 2 D. P. C. (N. S.), 813. 

LANDLORD AND TENANT. (Covenant not to use land other- 
wise than as meadow or pasture, how broken—Rent, satisfaction 
of by distress.) In a lease of land, the lessee, in addition to a 
certain reserved rent, covenanted to pay a penal rent for pasture 
land broken up or “used or converted to any other use than 
meadow or pasture land:” Quere, whether using the land as a 
racecourse and ground for training horses was a breach of the 
covenant, at all events the question is one for a jury, and not 
determinable by the court on demurrer. 

To a breach alleging non-payment of the reserved rent, the 
defendant pleaded, “as to so much of the declaration as related 
to the sum of 1501., parcel of the said alleged arrears of rent in 
the declaration firstly mentioned,” that after the same became 
due, and before the commencement of the action, the plaintiff dis- 
trained certain goods and sold them for a sum greater than the 
amount of the arrears of rent, and thereby then satisfied and dis- 
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charged the said last mentioned arrears: Held no answer. 
Aldridge v. Howard, 5 Scott, N. R. 623. 

2. (Right of tenant to leave for nuisance to house.) It is an implied 
condition in the letting of a house, that it shall be reasonably fit 
for habitation; if it be not (e. g. where it is greatly infested with 
bugs), the tenant may quit it without notice. Smith v. Marrable, 
11 M. & W. 5; 2 D. P. C. (N. 8.) 810. 

LIBEL. (Pleading to part of—Inducement, when properly tra- 
versed.) Declaration for libel averred, that before and at the time 
of the committing of the grievance by the defendant, the defendant 
used the word “ black-sheep” for the purpose of expressing and 
meaning, and it was understood by the persons to whom the libel 
was addressed as expressing and meaning a person notorious by 
reason of bad character, and of stained and sullied reputation : yet 
the defendant, intending to cause it to be believed that the plaintiff 
had conducted himself dishonestly and improperly, published of 
and concerning the plaintiff the libellous matter following: “Black- 
sheep” (meaning thereby that the plaintiff was a black-sheep, 
in the sense and meaning in which the word was so used by 
the defendant.) [The declaration then set forth a statement of facts 
respecting the plaintiff, no part of which was in itself libellous. ] 
The defendant pleaded, as to the publishing of the following part 
of the supposed libel, that is to say, “ black-sheep,” that the 
defendant did not use that word for the purpose of expressing or 
meaning, nor was it understood by the persons in the declaration 
mentioned as expressing or meaning, a person notorious by reason 
of bad character, or of stained and sullied reputation: concluding 
to the country: Held, on special demurrer, Ist, that the plea was 
well pleaded to that part only of the libel: 2dly, that it was rightly 
pleaded as to the publishing of that part of the libel, and not to 
the inducement in the declaration as to that part: and, thirdly, 
that it was not bad as amounting to not guilty; the averment in 
the declaration, as to the word “ black-sheep,” being properly 
matter of inducement, which it was necessary to traverse specially. 
M’Gregor v. Gregory, 11 M. & W. 287; 2 D. P. C.(N. 8S.) 
769. 

LIMITATIONS, STATUTE OF. (Payment of interest by co- 
contractar.) N. having applied to D. for loan of 3001. on mort- 
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gage, D., doubting the sufficiency of the security, refused to advance 
it without having, in addition, a joint and several promissory note 
for 501. from N. and one F., payable on demand: ‘The note and 
mortgage were accordingly given, the latter containing a covenant 
by N. to pay the sum of 3001. and interest at five per cent. Several 
half-yearly payments of 7/. 10s. each for interest having been 
made by N.: Held, in an action against F. upon the note, that 
such payment by N. kept all the securities alive, and prevented 
the operation of the Statute of Limitations as to the note. Dowling 
v. Ford, 11 M. & W. 329. 


MALICIOUS PROSECUTION. (Probable cause.) Case for a 


malicious prosecution. The plaintiff, having become tenant to the 
defendant, who resided in Wiltshire, of a house and lands in Car- 
marthenshire, together with the exclusive right of sporting over 
certain lands adjacent, belonging to the defendant, fished one of 
the ponds by cutting down the dam, and but few fish having been 
caught, one D., who was the defendant’s local agent, suggested 
to the plaintiff that he might fish a certain pond on the estate by 
cutting down the bank and placing a net to catch the fish; which 
the plaintiff accordingly afterwards did during the tenancy, and a 
few fish were taken. Disputes having afterwards arisen between 
the plaintiff and the defendant, D. laid an information before 
magistrates against the plaintiff for unlawfully and maliciously 
breaking down the dam and destroying the fish, under 7 & 8 Geo. 
4, c. 30, s. 15, and D. having been examined, the magistrates 
required the plaintiff to find bail to appear to an indictment for 
that offence at the next assizes, where a bill was preferred but 
ignored. ‘The defendant was not present at'the hearing of the 
information, nor was there any evidence to show that he knew 
that D. had given the plaintiff permission. At the trial, the judge 
asked the jury whether in their opinion D. had given permission, 
and they found that he had; they also found that D. acted under 
the defendant’s authority in instituting the proceedings; and the 
learned judge having expressed his opinion that there was an 
absence of reasonable and probable cause: Held, that he was cor- 
rect in so deciding, and that, independently of the permission given 
by D., there was no reasonable or probable cause for instituting the 
proceedings. Michell v. Williams, 11 M. & W. 205. 

VOL. Il. 35 
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MASTER AND SERVANT. (Discharge of servant for disobe- 
dience—Pleading.) Where an agreement contained an attestation 
clause, and, subjoined to it, the name of a person as an attesting 
witness, but the name was written in pencil, and not by the sup- 
posed witness, but by one of the parties to the instrument: Held, 
that there was no prima facie evidence of there being an attesting 
witness, so as to render it necessary to call the supposed witness, 
and that the signatures of the parties might be proved by other 
evidence. 

To an action against the defendants, proprietors of a cotton 
manufactory, for refusing to employ the plaintiff as manager pur- 
suant to agreement, and discharging him from their service before 
the period mentioned in the agreement; the defendants pleaded, 
that the plaintiff so wrongfully, disobediently and unskilfully con- 
ducted himself'as such manager, that they, the defendants, suffered 
and sustained great loss, to wit, to the amount of 10001. &c.: 
Held, that, in order to support such a plea, it was necessary to 
show, not only disobedience, but such disobedience as occasioned 
a loss, and there being no evidence of any loss, that the plea was 
not supported. 

Where there has been disobedience, or an act of misconduct by 
a servant, known to the master at the time he discharges him, 
although the master does not mention that as the precise ground 
of discharge, he may afterwards, by showing that the fact existed, 
and that he knew it, justify such discharge: but semble, that it is 
otherwise where the act of misconduct was not known to the master 
at the time of the discharge, as it could not then be the cause of it. 
Cussons v. Skinner, 11 M. & W. 161. 

NUISANCE. (Right to abate private nuisance—Request, when 
necessary.) A party has no right to enter upon the land of 
another in order to abate a nuisance of filth without previous notice 
or request to the owner of the land to remove it, unless it appear 
that the latter was the original wrongdoer, by placing it there, or 
that it arises from a default in the performance of some duty or 
obligation cast upon him by law, or that the nuisance is immediately 
dangerous to life or health. (5 Rep. 109; Jenk. 6th cent., 57.) 
Jones v. Williams, 11 M. & W. 176. 

PATENT. (Novelty.) The plaintiff took out a patent for the appli- 
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cation of anthracite or stone-coal combined with a hot-air blast in 
the smelting or manufacture of iron from iron-stone mine, or ore. 
The use of the hot-blast was already the subject of a former patent, 
granted to one Neilson, and was used by the plaintiff under a 
license from him; but the combination of the hot-blast with the 
use of anthracite in the smelting of iron was new, and the result 
appeared to be a larger yield ata smaller cost, and a better quality 
of iron, than under the former process by means of the combina- 
tion of the hot-blast with coke from bituminous coal: Held, that 
this new combination was a “new manufacture within the mean- 
ing of statute of James. Neilson’s stated that the blast was to be 
passed from the bellows or blowing apparatus into an _air-vessel 
or receptacle” (not particularly describing its form,) and through 
or from that vessel or receptacle by means of a tube, pipe, or aper- 
ture, into fire, forge or furnace. The air-vessel used by the 
plaintiff consisted of a coil or succession of tubes so constructed 
as to expose to the action of the fire by which it was heated a 
larger surface of the air in its transit to the furnace, and thereby 
materially increase the temperature of the blast: Held that the 
hot-blast thus used by the plaintiff was substantially Neilson’s hot- 
blast. 

The degree of labour and expense of experiments does not pro- 
perly enter into the consideration of whether or not an invention 
is the subject-matter of a patent. Crane v. Price, 5 Scott, N. R. 
338. 


PLEADING. (Plea, when bad as argumentative traverse of plgin- 


tiff’s possession, in trover.) In trover against the sheriff for seizing 
certain goods and chattels of the plaintiff, the defendant pleaded 
that a writ of fi. fa. against the goods of one H. was delivered to 
him, a sheriff, to be executed; that the goods in the declaration 
mentioned were the goods of H.; that H. fraudulently and collu- 
sively gave and delivered to the plaintiff possession of the goods 
under colour of a feigned, covinous, and fraudulent alienation, bar- 
gain, and conveyance thereof from him to the plaintiff, then made, 
to the end, intent, and purpose to delay, hinder, and defraud the 
execution creditor and the other creditors of H. of their respective 
lawful actions, debts, and demands against H., contrary to the 
statute; and that the plaintiff claimed title to the goods under colour 
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of the said feigned, covinous, and fraudulent alienation, bargain, 
and conveyance thereof, &c.: Held, that the plea was bad, as a 
mere argumentative denial of the plaintiff’s possession. Howarth 
v. Tollemache, 5 Scott, N. R. 329. 

2. (Replication of non est factum to plea of release.) ‘To a plea 
of a release by the plaintiffs of a co-contractor with the defendants, 
the plaintiffs replied non est factum, to which the defendants rejoined 
“‘that the said deed is the deed of the plaintiffs,” on which issue 
was joined. Semble, that this issue would be supported by the 
production of the release in a cancelled state, it having been can- 
celled by the releasee afler the plea was pleaded, but before issue 
joined. Todd v. Emly, 11 M. & W. 1. 

3. (Departure.) To a declaration in assumpsit on several bills of 
exchange, for goods sold and delivered, &c., the defendant pleaded 
a release by deed, making profert. The replication set out the 
deed on oyer, from which it appeared that the plaintiffs and others, 
creditors of the defendant, agreed to release the defendant from 
their claims, on his agreeing to pay them a composition of 11s. 
in the pound thereon, and giving certain promissory notes for the 
amount; with a proviso that in case default should be made in 
payment of any of the notes when due, the agreement and release 
should be void. The replication then averred that default was 
made in payment of one of the notes, and that the same was renewed | 
by another, which was dishonoured when due. Rejoinder, that 
before such default the defendant delivered to the plaintiffs another 
promissory note, which was accepted by them -in lieu and satis- 
faction of the said first note: Held, that the rejoinder was bad, as 
being a departure from the plea. Nevill v. Boyle, 11 M. & W. 

26; 2 D. P. C. (N. 8.) 747. 

4. (Nul tiel record—Variance.) In an action of debt on a judgment 
brought against L. B. and E. his wife, the declaration alleged that 
the plaintiff, on, &c. recovered judgment against the said E. by 
the name of E. R., in an action on promises, which promises were 
made by her the said E. whilst she was sole and unmarried. Plea, 
nul tiel record. On the judgment being produced in court, it 
appeared to have been recovered against E. R. and others: Held, | 
this having been objected to on the ground of variance, that such | 
objection was invalid; and that the objection, if any, should have 
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been taken by plea in abatement. Cocks v. Brewer, 11 M. & W. 
51; 2 D. P. C. (N. S.) 759. 

5. (Plea of release, when set aside.) An action having been brought 
against the defendant for illegally pledging certain quantities of 
tobacco, and the defendant having pleaded a release given to him 
by one of the parties interested in the tobacco, the court refused to 
set aside the plea, the releasor having an immediate interest in the 
money sought to be recovered, but no fraud being shown. 

Quere, whether a court of equity would under such circum- 
stances set the release aside? 

A court of law has no jurisdiction to set aside a release which is 
good in law, but in the exercise of its equitable jurisdiction it may 
interfere to prevent a defendant from pleading a release, where it 
would be a manifest fraud on a third party seeking to enforce a 
demand against the defendant, and where the defendant himself is 
a party to the fraud. Phillips vy. Clagett, 11 M. & W. 84. 

6. (Averment of lapse of reasonable time for performance of agree- 
ment, when necessary.) Assumpsit: The declaration alleged that 
the plaintiff being possessed of a bill of exchange drawn by one 8. 
E. upon and accepted by J. S., payable to S. E.’s order, for 4001., 
and by him indorsed to G. E., who indorsed it in blank, and a fiat 
in bankruptey having issued against S. E., by a certain agreement 





between the plaintiff and defendant, the defendant bought of the 
plaintiff, and the plaintiff bargained and sold to the defendant, the 
said bi!l of exchange for 2001., and it was agreed between the 
plaintiif and defendant, that upon G. E. handing over to the plain- 
tiff the sum of 200/., the said bill should be delivered over to him. 
The declaration then alleged mutual promises, and the plaintiff’s 
readiness to perform the agreement, and deliver the bill to the 
defendant or G. E., and averred that although the defendant did 
pay 501., parcel of the 2001., yet he had not, although often 
requested, paid the residue thereof: Held, that the declaration was 





bad on general demurrer, for not averring that a reasonable time 
had elapsed since the making of the agreement. Stavart v. East- 
wood, 11 M. & W. 197. 
. (Averment of touts temps prist, when necessary.) ‘To a count 
| for money had and received, the defendant pleaded that after the 
making of the promise, to wit, on, &c., the plaintiff requested him 
35* 


~) 
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to send the said sum of money to him by post, and that he did so: 
Held bad on special demurrer, for want of an averment, either that 
there was no prior request to pay, or that the defendant was always 
ready to pay. Kington v. Kington, 11 M. & W. 233; 2 D. P. 
C. (N. S.) 799. 

- (Traverse, when sufficiently large—Judgment non obstante vere- 
dicto—Repleader.) To a declaration by the payees against the 
acceptor of a promissory note, the defendant p!eaded that one T. 
D., the brother of the defendant, then deceased, was in his lifetime 
indebted to the plaintiffs in a large sum of money, to wit, to the 
amount in the promissory note specified ; and that after his death, 
and before interment, one of the plaintiffs, by a threat, that, unless 
the defendant would make and deliver the note, the plaintiffs would 
prevent the funeral of his brother from taking place, procured the 
making of the note from the defendant, who then made and deli- 
vered the same upon such threat, and for no other cause whatever. 
The plea also averred that there never was any consideration for 
the making of the note, and that the plaintiffs always held the 
same without value. Replication, that one of the plaintiffs did not 
by a threat, that, unless the defendant would make and deliver the 
note, the plaintiffs would prevent the funeral of the defendant’s 
brother from taking place, procure from the defendant the note in 
manner and form alleged: Held, that the replication was a good 
answer to the whole plea. 

Held, secondly, that where a replication traverses part of a plea, 
but leaves unanswered so much of it as forms a defence to the 
action, at the same time not expressly admitting it, the court can- 
not give judgment non obstante veredicto, or arrest the judgment, 
but the proper course is to award a repleader. Atkinson v. Davies, 
11 M. & W. 236; 2 D. P. C. (N. S.) 778. 

. (Implied colour—Denial of title by relation of assignees in 

bankruptcy.) In trover by assignees of G. H. and W. L., bank- 

rupts, against the sheriff, he pleaded, that one G. H. and one W. 

L. were traders, and indebted to divers persons in 200/., and that 

they became bankrupts; that afterwards, G. 8. and W. 8S. sued 

out a fi. fa. against the said G. H. and W. L., which was delivered 
to the defendant, as sheriff, to be executed; and thereupon the 
defendant, after the bankruptcy, and before the fiat, seized and 
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took in execution the goods in the declaration mentioned, and 
before the fiat levied by sale thereof the moneys mentioned in the 
writ: that the said goods were, immediately before the bankruptcy, 
the property of G. H. and W. L., and liable to be taken and sold 
under the writ. The plea then stated the issuing of the fiat, the 
adjudication, and the appointment of the plaintiffs as assignees, 
whereby they became, as such, entitled to the possession of the 
said goods as from the time when the said G. H. and W. L. became 
bankrupts, which possession is the said possession of the plain- 
tiffs as assignees in the declaration mentioned. It then averred 
that the fi. fa. was bona fide executed and levied, without notice of 
a prior act of bankruptcy, that the judgment was not founded on 
a warrant of attorney or cognovit, and that the seizure under the 
writ was the conversion in the declaration mentioned: Held, on 
special demurrer, that the plea was not bad as amounting to an 
argumentative plea of not possessed, inasmuch as it gave an implied 
colour, by admitting the right of the assignees, by relation, to the 
lawful possession of the goods at the time of the seizure under the 
fi. fa. 

Held, also, that it sufficiently appeared from the whole plea, that 
the persons mentioned therein as having become bankrupts were 
the same persons as those mentioned in the declaration. 

Held, also, that it was not necessary to aver that the execution 
was subsequent to the stat. 2 & 3 Vict.c. 29. Unwin v. St. Quin- 
tin, 11 M. & W. 277; 2 D: P. C. (N. S.) 790. 

10. (Plea, when bad as amounting to general issue.) Where a 
plea qualifies the contract stated in the declaration, and introduces 
a new stipulation into it, it is bad as amounting to the general 
issue, although in truth it only sets out what was the actual agree- 
ment between the parties. Nash v. Breeze, 11 M. & W. 352. 

11. (Replication of prior demand, to plea of tender of part.) A 
declaration in assumpsit alleged, that the defendant was indebted 
to the plaintiff in 1007. for work and labour, and in 1002. on an 
account stated. The defendant pleaded, as to 101., parcel, &c., 
a tender of that sum. Replication, that a larger sum than 101., 
to wit, 31/., being part of the moneys in the declaration mentioned, 
including the said sum of 10/., was due on account of one and the 
same cause of action in the declaration mentioned, and that, before 
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the tender, the plaintiff demanded the said sum of 31/., which the 
defendant refused to pay: Held, on special demurrer, that the 
replication was insufficient, as it did not show that the 311. was 
due on one entire contract. 

Semble, that where a sum is due on one entire contract, as on 
a bill of exchange or promissory note, and the defendant pleads a 
tender of a smaller sum, the plaintiff may reply that he demanded 
the larger sum, and that the defendant refused to pay it. (9 M. & 
W. 338; 7 M. & W. 147; 1 Camp. 181; 5 B. & Ald. 630.) 
Hesketh vy. Fawcett, 11 M. & W. 356; 2 D. P. C. (N. 8S.) 827. 

12. (Replication to plea of set-off, when payment may be proved 
under.) Under a replication to a plea of set-off, “that the plaintiff 
was not at the commencement of the suit, nor ts indebted to the 
defendant, in manner and form,” &c., the plaintiff may give evi- 
dence of payment. But not under a replication of nunquam inde- 
bitatus merely. (8 D. P. C. 622; 4 D. P. C. 585.) Harvey v. 
Hoffman, 2 D. P. C. (N. S.) 683. 

13. (Plea of nul tiel record, to declaration in scire facias, what 
it puts in issue.) A plea of nul tiel record, to a declaration in 
scire facias on a judgment more than a year and a day old, puts 
in issue only the recovery of the judgment. Therefore, where, on 
a motion for judgment upon such a plea, it appeared that the 
venue in the proceedings in scire facias was in Kent, but in the 
original action in London, it was held that the variance was im- 
material. Phillips v. Smith, 2 D. P. C. (N. 8S.) 688. 

14. (Duplicity—Plea of successive bankruptcies of plaintiff.) To 
a declaration on four bills of exchange drawn by the plaintiff and 
accepted by the defendant: Plea, that before the accruing of the 
cause of action, on the 30th of October, 1809, a commission of 
bankruptcy had issued against the plaintiff, that proceedings had 
been had thereon, that the plaintiff obtained his certificate on the 
5th of December, 1810, but that his estate had not paid 15s. in 
the pound; that on the 3lst of October, 1817, the plaintiff had 
petitioned the insolvent court, and that on the 17th of December 
in the same year he had been adjudged te be entitled to the benefit 
of the insolvent act, but that his estate had not paid 15s. in the 
pound; that on the 10th of November, 1821, a commission of 
bankruptcy had issued against the plaintiff, that he obtained his 
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certificate of conformity on the 26th of March, 1822, but that his 
estate had not produced 15s. in the pound; that on the 23d of 
February, 1824, a commission of bankruptcy had issued against 
the plaintiff, under which he obtained his certificate on the 19th of 
April, 1824, and that his estate had not produced 15s. in the pound; 
that on the 19th of December, 1836, a fiat in bankruptcy had 
issued against the plaintiff, and that he finished his examination 
on the 20th of April, 1837, but that his estate had not produced 
15s. in the pound; and on the 26th of July, 1837, the plaintiff 
petitioned the insolvent court, and was declared to be entitled to 
the benefit of the act on the 6th of November, 1837, and that his 
estate did not produce 15s. in the pound: Held, upon demurrer, 
that the plea was double, and therefore bad ; and the court refused 
to allow the defendant leave to plead several pleas, but gave leave 
to amend, on payment of costs. Alexander v. Townley, 2 D. P. 
C. (N. 8.) 886. 

PRESCRIPTION. (What may be prescribed for—Coal mine.) 
The right to a given substratum of coal lying under a certain close 
is a right to land, and cannot be claimed by prescription. 

Aliter, of a right to take coal in another man’s land. Wilkin- 
son v. Proud, 11 M. & W. 33. 

PRINCIPAL AND SURETY. (Fraud upon surety, evidence of 
— Witness, competency of.) To debt on the joint and several bond 
of H. and one I. C., conditioned for payment to the plaintiff and 
one B. of 300J. and interest, the defendants (the executors of H.) 
pleaded that the said supposed writing obligatory was obtained 
from H. in his lifetime, and he was induced to execute and enter 
into the same by the plaintiff (the surviving obligee), and B. and 
another in collusion with them, by and by means of the fraud, 
covin, and misrepresentation of the plaintiff and B., and the said 
others in collusion with them. At the trial it appeared that the 
bond declared on, and also a separate bond on I. C. for the further 
sum of 1251., had been given by I. C. as the consideration for a 
medical practice. To support the pleas the defendants called I. C., 
who stated that he negotiated with one R. (the attorney for the 
executors of B.) for the purchase of the practice; that the sum 
demanded was 425/., to be paid at a future period, with security ; 
that he told R. that he had consulted his friend H., who thought 
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300/. enough, and would join him in a bond for that sum, but no 
more; that R. then proposed to him to get H. to join in a bond for 
300/., and to execute a separate bond for 125l., he (the witness) 
said, that if H. knew he had done so, he would have nothing to do 
with the matter, whereupon R. observed that there was no necessity 
for H. to know anything about it, and that H. was not at that time 
made acquainted with the real transaction. On the other hand R., 
who was called as a witness for the plaintiff, denied that there had 
been any agreement between himself and I. C. to conceal from H. 
the real nature of the transaction, or that he had any knowledge 
that there had in fact been any concealment; he admitted that he 
did not ask I. C. if H. the surety knew that he (I. C.) was to give 
his separate bond for the additional 125/., but he positively swore 
that he did tell I. C. that there was no necessity for letting H. 
know it. 

In summing up the case to the jury, the judge told them that it 
would not be enough to release the surety (H.) that there had been 
fraud or misrepresentation on the part of the principal debtor; but 
that, in order to make out the plea, the defendants were bound to 
satisfy them that the plaintiff or R, (the attorney) were parties to 
a fraud upon H., that it was agreed between R. and I. C. that a 
further security than that which H. was aware of or willing to 
become a party to, but that fact should be concealed from H.; 
that if they thought that H. was induced to execute the bond under 
the belief that the purchase money was 300/. only, when in fact 
a larger sum unknown to him was stipulated for, that would be 
sufficient to support the plea. And finally, he left the question to 
them upon the credit of the two witnesses, and in the terms of the 
issue: Held, that this direction was substantially correct; and the 
jury having returned a verdict for the plaintiff, the court declined 
to interfere. 

The circumstance of the liability of a witness toa future action, 
in the event of a verdict one way being barred by the statute of 
limitations, is an answer to an objection to his competency on 
the ground of interest. Spencer v. Handley, 5 Scott, N. R. 546. 

RELEASE. (By composition deed.) The plaintiff A., the purser 
of a mine, in order to carry it on, raised money by the deposit of 
a promissory note, made in his favour by seven of the shareholders, 
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and which two other shareholders had refused to sign, and applied 
the money so raised in paying the workmen. At a subsequent 
meeting of the shareholders and creditors, an assignment of the 
mine, in order to sell it, and pay the debts, was resolved upon, 
and A. then claimed to be admitted as a creditor, “for money 
which he had raised on note of hand to pay the workmen.” A 
deed of assignment was accordingly executed, to which all the 
adventurers were parties of the first part, and the several persons 
whose names were thereunto subscribed, “tas creditors of the 
several other persons thereinbefore described of the first part as 
adventurers, for supplies to and debts incurred by them for or in 
respect of the same mine, to the amounts set opposite their respec- 
tive names,” of the second part. This deed, after reciting that 
the shareholders had in the prosecution of the mine incurred debts 
thereon with the persons parties thereto of the second part, con- 
tained a conveyance in trust for those creditors, and a provision 
that no action should be brought by any of the parties thereto of 
the second part, against all, any, or either of the persons parties 





thereto of the first part, for the recovery of any debts due or owing 
upon the said mine, or in anywise relative thereto; and that if any 
such action was brought, the deed might be pleaded as a release. 
A. executed the deed, the amount of the note and interest thereon 
being placed against his name. To an action brought by A. upon 
the note against the seven persons who signed it, they pleaded the 
deed as a release, averring that A. signed it as a creditor of the 
parties thereto of the first part, in respect of the causes of action 
in the declaration mentioned, which allegation was traversed by 
the replication. Held, that A. must be held to have signed the 
deed in respect of his claim for the advance of the money raised 
upon the note, and applied for the use of the mine, and not in 
respect of his claim upon the note itself, which therefore was not 
released, and that consequently the plea was not proved. Lanyon 
v. Davey, 11 M. & W. 218. 

SHERIFF. (Liability of, under 8 Ann. c. 14—Pleadings.) A 
sheriff who seizes goods under a fieri facias, and, after notice that 
rent is due to the landlord of the defendant, removes, the goods 
without such rent having been first paid, is liable for such removal, 
on the stat. 8 Ann. c. 14, s. 1, to an action on the case at the suit 
of the landlord. 
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In such action, no averment of notice to the execution creditor 
is necessary. 

Nor need it be alleged that the goods removed were goods charge- 
able by law with a distress. 

In order to maintain the action, it must appear that the premises 
were held at a rent certain. And where the tenant entered into 
possession in January, 1829, under an agreement made in October, 
1828, whereby a lease was to be granted to him from the 20th 
November, 1828, but no lease was granted; and the tenant con- 
tinued to occupy until the time of the execution, in February, 1842, 
but no payment of rent was shown to have been made: Held, that 
it did not sufficiently appear that he held as tenant at a rent cer- 
tain, so as to bring the case within the statute, and render the 
sheriff liable. 

Quere whether any action lies for the landlord against the erecu- 
tion creditor. Ris ‘ly v. Ryle, 11 M. & W. 16. 

2. (When protected by outstanding writs for non-execution of fi. fa. 
—Evidence.) Where goods seized under a writ founded upon a 
judgment fraudulent against creditors, remain in the hands of the 
sheriff, or are capable of being seized by him, he is compellable, 
under the statute 13 Eliz. c. 5, to seize and sell such goods under 
a writ afterwards received by him, and founded on a bona fide 
debt: and if he neglect to do so, having notice of the fraud, and 
return nulla bona to the latter writ, he is liable to an action for a 
false return. 

Therefore evidence of the fraud in the previous judgment and 
execution is admissible in such action,-in answer to a defence 
founded on the outstanding writ. 

And the conduct of the debtor in reference to the execution of the 
previous judgment is admissible in evidence as a part of the fraud. 
(Peake, 65; 5 B. & Cr. 660; 8 B. & Cr. 132; 2 Dowl. 574.) 
Imray v. Magnay, 11 M. & W. 267. 

SHIP. (Authority of master to borrow money.) In a home as well 
as in a foreign port, the master of a ship has an implied authority 
to borrow money for the necessary use of the ship, if the owner 
be absent, and no communication can be had with him without 
great prejudice and delay. (6 M. & W. 138.) 

But where the ship was in the port of Swansea, and the owner 
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at Llanelly, eleven miles off, and the master, wanting money to 
clear the vessel, and having been unable to raise it as the owner 
had directed, by selling part of the cargo, sent several messages 
to the owner for money, but, receiving none, borrowed 101. of the 
plaintiff, telling him of those applications to the owner: Held, that 
this borrowing was not authorized, and that the plaintiff could not 
recover it from the owner; though the jury found that it was 
advanced for the necessary use of the ship, and on the credit of 
the owner, not of the master. Johns v. Simons, 2 Q. B. 425. 
See also Stonehouse v. Gent, id. 431, n. 

TENDER. (Right of inspection of goods by purchaser.) An 
allegation of a tender of goods is not supported by proof of a deli- 
very or offer to deliver closed casks, said to contain them; but 
they should be tendered in such a way that the party may have a 
reasonable opportunity of inspecting them, and of ascertaining 





whether what he has bargained for is presented for his acceptance. 
(10 M. & W. 757.) Isherwood v. Whitmore, 11 M. & W. 347. 

USURY. A party having applied to the defendant for the loan of 
a sum of 67001. for twelve months, on the security of a mortgage 
of freehold property, the defendant refused to advance the money 
unless the borrower would give him a promissory note for the 
amount, to be discounted by him at 5/. per cent. This the borrower 
agreed to, and a bond and mortgage were given for 67001.; and 
the sum of 63651., the amount of the note minus the discount and 
charge of preparing the securities, was paid to the borrower. An 
ejectment having been brought to recover possession of the premises, 
on the ground that the mortgage was invalid as being given for 
an usurious consideration, the jury found that the primary object 
of the transaction was the discounting of the note, the mortgage 
being only a collateral security in the event of the note not being 
paid: Held, that the transaction was not usurious, and that the 
mortgage was valid independently of the recent statutes 7 Will. 4 
& 1 Vict. c. 80, and 2 & 3 Vict. c. 27. Doe d. Haughton v. 
King, 11 M. & W. 333. 

VENDOR AND PURCHASER. (Of leaseholds—Vendor’s lia- 
bility to make out a good title.) In every contract for the sale 
of leaseholds, there is, in the absence of an express stipulation to 
the contrary, an implied undertaking on the vendor’s part to make 
VOL. II. 36 
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out the lessor’s title to demise. Where in declaring on such con- 
tract, the undertaking is alleged as an express, instead of an implied 
one, the variance is cured by an indorsement on the record under 
3 & 4 Will. 4, c. 42, s. 24. The purchaser’s solicitor wrote to 
the vendor’s solicitors, that unless certain proof of title were 
adduced, the purchase must go off: Held, that this did not preclude 
the purchaser from maintaining an action for the expenses he had 
been put to in investigating the title. Hall v. Betty, 5 Scott, N. 
R. 508. 





EQUITY. 
[Selections from 5 Mylne & Craig, Part 1; 4 Beavan, Part 3; 2 Younge and 
Collyer, Part 2.) 

ADMINISTRATION OF ASSETS. (Admission of assets by 
acts.) Held, that a part payment of one legacy, and a proposal 
to the legatee to invest the whole of the remainder in a particular 
way, which was not done, amounted to a general admission of 
assets. Barnard v. Pumfrett, 5 M. & C. 63. 

2. (Costs of useless suit.) A simple contract creditor, who had 
instituted and prosecuted a suit for administration, in the face of 
information furnished by the legal personal representative (which 
turned out to be correct), that there were no assets for the pay- 
ment of simple contract debts, was ordered to pay the costs of the 
suit. King v. Bryant, 4 B. 460. 

3. (Expenses of funeral.) 1001. only was allowed out of 1451., 
expended by executors for funeral expenses, on an estate of about 
12,0001. Bridge v. Brown, 2 Y. & C. 181. 

4.. (Injunction—Costs.) Injunction to restrain a creditor from pro- 
ceeding at law granted without giving costs to the latter, the 
executor swearing to his belief that the creditor knew from the 
advertisement before the writ issued that a decree had been made, 
which the creditor did not deny. Jones v. Brain, 2 Y. & C. 170. 

5. (Maintenance allowed out of capital.) Maintenance to some 
extent allowed out of capital, though the direction in the will applied 
only to income, the whole estate amounting to about 12,0001., 
but the income having proved insufficient, owing to temporary 
charges; but sums expended in luxuries, as for the purchase of 
ponies, were disallowed. Bridge vy. Brown, 2 Y. & C. 181. 
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6. (Marshalling.) See decree in Symons v. James, 2 Y. & C. 301. 

7. (Parties—Colonial wiil.) Where testator lived in New South 
Wales, and his will was proved there, and his executor remitted 
money to a person in England, to be distributed among the legatees 
here, the court determined the rights of the legatees in a suit 
against the holder of the money without having before it any 
representative of the testator. Arthur v. Hughes, 4 B. 506. 

ANNUITY. (Where charged on corpus.) Held, that an annuity 
directed to be paid out of the rents and profits of an estate to the 
testator’s wife during the term of her life, was a charge upon the 
corpus, though the estate was directed to be conveyed over “ from 
and immediately after the death of the wife.” Foster v. Smith, 2 
Y. & C. 193. 

APPORTIONMENT. (Time at which act applies.) A life estate 
in realty was created by a deed in 1787. ‘The estate was sold, 
and invested in 1821 in consols. The tenant for life died on the 
9th of December, 1841: Held, that her executors were not entitled 
to an apportionment of the dividends under the 4 & 5 Will. 4, c. 
22. Michell v. Michell, 4 B. 549. 

2. ( Tithes—Executor of parson— Adoption of contract.) A rector, 
who took a composition for his tithes every Michaelmas, died in 
January, 1841. The new rector was collated in the following 
April, and before harvest time he employed a surveyor to value 
the tithes. The surveyor furnished him with a report, stating 
what he considered ought yearly to be paid by each of the occu- 
piers, as a composition in lieu of tithes. In August, the new rector 
required the respective occupiers to pay him, as a compensation 
for their tithes, the amount mentioned by the surveyor. The 
occupiers accordingly, in November, 1841, made their payments 
according to the surveyor’s report, for the whole year, from 
Michaelmas, 1840, to Michaelmas, 1841: Held, that the representa- 
tive of the late rector was entitled to be paid by the new rector a 
proportion according to the time which elapsed from Michaelmas, 
1840, to the late rector’s death, of the composition which existed 
in the late rector’s lifetime. 

Semble, that a composition for tithes is within the statutes 11 
Geo. 2, c. 19, s. 15, and 4 Will. 4, c. 22. Oldham v. Hubbard, 
2 Y. & C. 209, 
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BOND. (Construction—Evidence.) Bonds and mortgages given 
by a son to his father for specified sums, held, under the circum- 
stances, there having been no payment of interest on the securi- 
ties, and the son having been maintained by the father up to the 
death of the latter, to be a security only for a running balance, 
of which the amount, there being no other evidence, was taken 
from the son’s admission. Melland v. Gray, 2 Y. & C. 199. 

CHARITY. (Alienation—Long lease.) Trustees of a charity 
have power, on a proper occasion, to alienate the property of the 
charity ; and a lease for 999 years, at a clear rent of 45l., of small 
houses in the city, which before were let to yearly tenants at an 
aggregate rent of 771. was upheld as beneficial to the charity. 
Attorney-General y. The South Sea Company, 4 B. 453. 

2. (Breach of trust—Discretion of court.) Where the master of 
an ancient hospital had, according to the custom of his predeces- 
sors, received and applied to his own use large fines on the renewal 
of leases, but threw no difficulty in the way of the information; 
the court, adverting to the discretion it possesses in dealing with 
such breaches of trust, alter suggesting that the defendant should 
refund to the charity the difference between the reserved rent and 
the rack rent, the sum which would have been so due appearing 
to be excessive, allowed the matter to be referred to the attorney- 
general. The Attorney-General vy. Pretyman, 4 B. 460. 

3. (Marshalling—Exoneration.) <A _ testatrix bequeathed legacies 
to charities and to individuals, and she directed her charity legacies 
to be paid ‘‘out of her ready money, and the proceeds of the sale 
of her funded property, personal chattels and effects, and not from 


> and she 


the proceeds or by sale of her leasehold or real estates ;’ 
charged her leasehold estates, in addition, with the payment of 
her debts, funeral and testamentary expenses, and legacies not 
given to charities. ‘The pure personalty was insuflicient to pay 
the debts, &c. and all the legacies: Held, that the charity legacies 
failed in the proportion of the mixed personalty to the pure person- 
alty. The Philanthropic Society v. Kemp, 4 B. 581. 
CONDITION. (Payment of money—Time of performance.) 
Where a legacy was given to A. in the event of B. dying unmar- 
ried, but upon the express condition that A. should, within three 
years of testator’s death, pay to the executors all moneys due 
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from him to the testator, the court observing that the legacy might 


' have become payable before the end of the three years, by the 


death of B. within that period, and that this was a condition for 
the payment of money: Held, that the legacy was not lost by 
default of payment within the three years. Paine v. Hyde, 4 B. 
468. 


. (Performance—Personal appearance.) Held, that a condition 


requiring that all persons who might be interested under a devise 
to a class, ‘should, within seven years after the death of the tes- 
tatrix, personally appear before her executors and deliver to them 
a testimonial of their identity,” in default of which the estate was 
given over, was sufficiently performed by an appearance to one of 
the executors and the agent of the other. 

Quere, whether it was a condition subsequent? Tanner v. 
Tebbutt, 2 Y. & C. 225. 


CONSIGNMENT. (Change of destination.) A consignor who 


has purchased goods on account and at the risk of his correspond- 
ent, and delivered them to the carrier, has no right, by reason of 
a variation of the accounts between him and his correspondent, or 
of a disagreement between them, to depart from his duty and 
deliver them to another person; and a party taking from the con- 
signor with notice of the circumstances, is subject to the rights of 
the correspondent. Green v. Maitland, 4 B. 524. 


EQUITABLE MORTGAGE. (Evidence, written and verbal.) 


Parol evidence admitted in conjunction with written documents, 
to explain the extent of an equitable mortgage. Ede v. Knowles, 
2 Y. & C. 172. 


EVIDENCE. (Entries by professional persons.) The admissibility 


of such entries, whether for or against the interest of the party 
making them, considered, and the cases relating to the point noticed, 
particularly the case of Clark vy. Wilmot, 1 Y. & C. 53, L. M. 
No. 56, in which the court corrected an error in the marginal 
note, observing, that the reason for admitting the entries as evi- 
dence in that case was, that upon the whole they were against 
the interest of the party making them. Pickering v. The Bishop 
of Ely, 2 Y. & C. 249. 


. (Witness—Indirect interest.) A person who had guaranteed the 


payment of a debt secured by a second mortgage was tendered, 
36* 
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in a suit relating to the first mortgage only, as a witness vivd voce 
before the master, to prove that by certain dealings and transac- 
tions between the mortgagor and the first mortgagees, but to 
which he had happened to be a party, the first mortgage had been 
in part satisfied; and he stated on the voir dire that he had ascer- 
tained that the mortgaged property was sufficient to pay both the 
first and second mortgages: Held, that his evidence was admissible. 
Wormald vy. Mackintosh, 5 M. & C. 5. 

FAMILY ARRANGEMENT. (Variation of settlement—Juris- 
diction.) Residuary personal estate was given by a will to such 
of the children of P. as should be living at his death, in equal 


shares. At the death of the testator there were five children of 


P., and no more, four of whom being adults entered into an agree- 
ment to the effect that, as amongst themselves, their respective 


shares, and any share that might accrue to them by the death of 


their infant sister, should be considered vested in them immediately, 
notwithstanding P. was living. After this, two of the children 
settled their respective interests in favour of their issue, who were 
minors. Upon the remaining child coming of age she was desirous 
to join in the arrangement, which the master found would be 
beneficial to all parties. ‘The court however declined, on the 
ground of waut of jurisdiction, to make a decree for carrying the 
arrangement into execution. Peto vy. Gardner, 2 Y. & C. 312. 
FRAUD. (Sale of reversion—Assignment.) A., a person of a 
reckless and improvident character, sold a reversion to B., at a 
gross undervalue, though it appears he was not ignorant at the 
time of the real value, but the circumstances were such on the 
whole as to make the transaction void. C., ten years afterwards, 
being at the time aware of the circumstances of the original sale, 
purchases the property from B. at a full value, A. joining in and 
confirming the sale. But, it appearing that C. had not taken any 
care to see that A.’s concurrence was obtained by a proper means, 
but left it to be obtained, as it was in fact obtained, without proper 
consideration, through B., the author of the original fraud; the 
decree was, that C.’s representative should hold the property only 
as a security for the money paid by B. on the original transaction. 
Addis vy. Campbell, 4 B. 401. 

HUSBAND AND WIFE. (Wife's equity—Legal limitation.) 
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Held, that the wife’s equity for a settlement attached, as against 
the assignees of her insolvent husband, to the rents and profits of 
an estate of which she was legal tenant for life, subject to a term 
of 500 years for raising portions, which was vested in mortgagees. 
Sturgis v. Champneys, 5 M. & C. 97. 


INJUNCTION. (Answer—Affdavit.) Affidavits were filed in 


. 
~ 


support of an application for an injunction, to restrain the master 
and part-owner of a ship from taking possession of goods claimed 
by him as his private property, and by the other partners as part- 
nership property; after which the defendant put in his answer, 
and several affidavits were subsequently filed on both sides: Held, 
under such circumstances and on such an application, that the 
answer would only be treated as an aflidavit. Gardner v. M’Cutch- 
eon, 4 B. 534. 

(Bishop’s recetver—Patent—Agreement.) By a grant or patent, 
dated in 1801, the then bishop of Ely having, as the grant stated, 
‘confidence in the probity, fidelity, care, and industry of P.,” 
granted to P., who was a solicitor, “the office of receiver of all 
issues, profits, sum and sums of money, arising and issuing” from 
the possessions of the see, to hold to P. by himselfor his sufficient 
deputy or deputies, to be approved of by the bishop and his succes- 
sors, for his life. The office of receiver was an ancient office, 
and had been exercised before the restraining statute of 1 Eliz. c. 
19. PP. held the office under three successive bishops, during the 
whole of which time he not only received the rents, but negotiated 
the renewal of leases, and prepared the leases of the see, and 
likewise attended all searches for records in the bishop’s muniment 
room, of which he kept a key, for the performance of which acts 
he received fees and emoluments. It appeared also that his pre- 
decessor in office, who had held the office since 1785, had done 
the same. Upon the accession of A. to the bishopric in 1836, he 
refused to admit P.’s claim of right to perform these last-mentioned 
acts; upon which P. filed his bill against the bishop, praying a 
declaration of the rights in question in his favour, that he might be 
quieted in the possession of the office, and that the bishop might 
be restrained by injunction from obstructing the plaintiff in the 
exercise of such rights, and from doing acts in contravention of 
them. Held, first, that the plaintiff’s claim was not of such a 
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nature as to induce this court to interfere to protect them, without 
being well satisfied (which the court was not) that his legal remedy 
was insufficient to do him complete justice; and, secondly, that 
the relief sought being analogous to the specific performance of 
an agreement, the bill must fail on the ground of want of mutuality ; 
the nature of the duties and services asserted by the plaintiff being 
such as to preclude the possibility of a decree in this court against 
him, compelling their specific performance. 

Discussion of the rules of evidence relating to declarations in 
writing by deceased persons made in the ordinary course of 
business. Pickering v. The Bishop of Ely, 2 Y. & C. 249. 

LOST DOCUMENT. (Evidence of loss.) A bill by indorsee 
against acceptor for payment, upon an indemnity of a bill of 
exchange, which the plaintiff by his bill alleged to be lost, but did 
not give any evidence of the loss beyond his own affidavit, dismissed 
with costs, as not making a sufficient case for an inquiry by the 
master, but without prejudice to another bill. Cockell v. Bridge- 
man, 4 B. 499. (Affirmed on appeal.) 

MORTGAGE. (Advances to first mortgage, after notice to second.) 
Quere, how far a person having a mortgage for a running account 
is entitled to charge against a second mortgagee advances made 
subsequent to notice of his mortgage. Johnson y. Bourne, 2 Y. 

& C. 268. | 

2. (Extent of security.) A. mortgaged an estate to a banking com- 
pany with which he dealt, for the purpose of securing the balance 
that might at any time be due from him, so as the whole amount 
of principal to be ultimately recovered by virtue of the security 
should not exceed 5800/7. Afterwards three portions of the estate 
were sold with the concurrence of the banking company, and the 
money paid directly to them, but credit was given to A. for them 
in his account: Held, that the moneys recoverable under the mort- 
gage were reduced by these payments, as far as they went. S. C. 

PARTNERSHIP. (Jnjunction—Dissolution.) What degree of 
negligence or misconduct in a partner will entitle his co-partner 
to a dissolution, and therefore also to an injunction and receiver? 
Smith v. Jeyes, 4 B. 503. 

PLEADING. (Bill for account.) Jt is not necessary for a plain- 


tiff, in a bill for an account, to submit to account himself; a demur- 
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rer on the ground of the omission of such a submission was therefore 
overruled. Clarke v. Tipping, 4 B. 588. 

PORTION. (Satisfaction pro tanto—Loco parentis.) Held, upon 
a full consideration of the authorities, that a lesser portion given 
on marriage was a satisfaction pro tanto only of a legacy in a 
prior will. , 

A grandfather was held, under the circumstances, to have 
placed himself in loco parentis, though he did not wholly provide 
for the maintenance of the grandchildren, and though the father 
was alive, and they resided with him. Pym vy. Lockyer, 5 M. & 
C. 29. 

2. (When raisable—Costs.) Where by a settlement portions were 
to be raised at any time after the death of the father by the trustees 
of a term, to commence after the death of the father and mother, 
the portions to be paid at twenty-one or marriage of daughters, 
which should first happen, after the death of the father: Held, that 
the portions were raisable during the lifetime of the mother, who 
was the survivor, aud that the cost of raising them fell on the 
estate. Michell vy. Michell, 4 B. 549. 

POWER. (Trust implied from power.) A testator directed that 

| certain stock should stand in his name, and certain real estates 

remain unalienated, “until the following contingencies are com- 

pleted ;” and after giving life interests in such stock and estates to 

| his two children, with remainder to their issue, he declared that in 

case his two children should both die without leaving lawful issue, 

the same should be disposed of as afier mentioned, that was to 

say, the survivor of his two children should have power to dispose 

by will of his real and personal estate, “ amongst my nephews and 

nieces, or their children, either all to one of them or to as many 

of them as my surviving child shall think proper:” Held, that a 

trust was created in favour of the testator’s nephews and nieces 

and their children, subject to a power of selection and distribution 
in his surviving child. Burrough vy. Philcor, 5 M. & C. 73. 

PRODUCTION OF DOCUMENTS. (Concurrent suits.) <A de- 
fendant had been ordered by the vice-chancellor in another suit to 
give inspection of documents. The order had been made two 
years, but had not been acted on: Held, that this did not prevent 
an order for production in the present suit. Bourne v. Mole, 4 
B. 417. 
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2. (Costs of affidavits.) The costs of affidavits, used to qualify the 
answer of a defendant, so as to excuse him from the production of 
documents, must be paid for by the defendant. Smith v. Massie, 
4 B. 417. 

3. (Sufficiency of description.) A defendant by his answer admit- 
ted that he had in his possession “ divers books of account:” Held, 
that the particulars were not sufficiently specified to enable the 
court to make an order for their production. Inman vy. Whitley, 
4 B. 548. 

4. (Surviving executor.) Surviving executor, who had not acted in 
the testator’s affairs, protected from the discovery of cases and 
opinions stated and given on behalf of the deceased executor, who 
had acted; such cases and opinions having relation to a claim 
against the deceased executor of the same nature as the claim made 
against the surviving executor. Adams y. Barry, 2 Y. & C. 167. 

SALE UNDER DECREE. (Lien—Nonconcurrence of creditor.) 
A. having a lien on the testator’s estate, established his debt under 
the decree; but his claim for interest was disallowed by the mas- 
ter, whose report stood confirmed. The estate was sold, subject 
to A.’s lien, and A. having refused to accept from the purchaser 
his principal without interest, was not allowed to participate as a 
creditor in the general assets. Hempstead v. Hempstead, 4 B. 
423. 

SHIP. (Private trading by master.) The master and part owner 
of a ship purchased goods during the voyage, which his answer 
stated were purchased out of private property and the profits of 
private trade during the voyage; but the court considering there 
were strong grounds for thinking that the goods were purchased 
with partnership property, or with money for which the defendant 
was accountable to the partnership, and that they belonged to the 
partnership, restrained him from receiving the goods. Gardner 
v. M’Cutcheon, 4 B. 534. 

SOLICITOR. (Authority to institute suit.) A suit instituted by 
solicitor without any authority, dismissed on motion of the plain- 
tiff with costs of the suit and motion as between solicitor and client. 
Allen v. Bone, 4 B. 493. 

TENANT FOR LIFE. (Renewal of leaseholds.) The rule, that 
a tenant for life or leaseholds renewing or extending the term does 
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so for the benefit of the trust, held to apply, although it was by 
the settlement provided only that one specified renewal should, if 
made, enure to the trust. Tanner v. Elworthy, 4 B. 487. 

TRUSTEE. (Breach of trust—Executors—Payment into court.) 
Executors held liable for the loss of an ascertained balance which 
they had allowed their co-executor to retain in his hands, and or- 
dered to pay into court the amount of the residue returned by them 
and their co-executor to the stamp-office, without prejudice to their 
right to have the account taken. Lincoln v. Wright, 4 B. 427. 

2. (Cost—Assignee of trust property.) Trustees held entitled to 
costs as trustees in a suit successfully brought against them by 
the assignee from a cestui que trust to have a term assigned to 
him. (See this case, 3 B. 434, L. M. No. 59.) Holford v. 
Phipps, 4 B. 475. 

3. (Trustee Act—Forin of petition.) A petition under the 1 W. 4, 
c. 60, to obtain a transfer of trust stock from the names of the 
surviving trustees into the joint names of such trustees and of a 
new trustee duly appointed, is properly presented by such new 
trustee. In re Law, 4 B. 509. 

VENDOR AND PURCHASER. (Costs of invalid objection— 
Special conditions of sale.) In a suit for specific performance, a 
purchaser who set up a defence which prevented the plaintiff ob- 
taining on motion a reference as to title, and failed in establishing 
it, was ordered to pay the costs up to and inclusive of the hearing. 
Observations on special conditions of sale. Hyde v. Dallaway, 
4 B. 606. 

VOLUNTARY SETTLEMENT. (Completeness.) A person, 
who was entitled to a certain stock standing in the names of two 
trustees, gave instructions to his attorney to prepare a settlement 
of it for the benefit of A., B., and C., and to procure from the trus- 
tees a transfer for the purposes of settlement. The settlement was 
prepared, and a power of attorney for the transfer of the stock 
executed by both the trustees, but the intended settler died without 
having seen the settlement, and before the stock was actually 
transferred: Held, that no trust of the stock was constituted for 
A., B., and C. Coningham vy. Plunkett, 2 Y. & C. 245. 

2. (Following moneys realized under voluntary deed.) A. B. vol- 
untarily assigned to trustees bonds and promissory notes amount- 
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ing to 6001., in trust for himself and his wife and children, and he 
handed over the securities. The trustees gave no notice to the 
debtors. A. B. received 2001., part of the 6001., (the securities 
having been returned to him by the trustees,) and the remainder 
was lost by the insolvency of the debtors. A. B. invested the 
200/., with other moneys of his own on freeholds, and by writing 
acknowledged the 200/. to be trust property. He afterwards de- 
posited the title-deeds with the trustees as a security for the whole 
6001.: Held, that the equitable mortgage was valid to the extent 
of 2001. but no further. James v. Bydder, 4 B. 600. 

3. (Leasehold for lives—Benefit of renewal.) A. being entitled to 
a leasehold for lives, by voluntary deed settles it, after the lives 
of himself and wife, on his sons by a former marriage; afterwards, 
by another voluntary deed, assigns it in trust for himself for life, 
remainder to his wife for life, with an absolute power of appoint- 
ment. Upon his death his wife enters into possession, not having, 
it apperrs, notice of the first settlement, and having taken a re- 
newal, appoints the estate: Held, nevertheless, that the renewal 
enured for the benefit of those interested under the first deed. 
Waters v. Bailey, 2 Y. & C. 219. 

WILL. (Appointment—Election.) Testator, being tenant for life 
of leaseholds, with remainder to his children as he should appoint, 
and in default of appointment to them equally, having procured 
a renewal in his own name, which it was held enured for the bene- 
fit of the trust, by his will confirmed the settlement, and gave “all 
his freeholds and leaseholds” to his son, and a legacy to his daugh- 
ter: he had other leaseholds: Held, that the will was not an exe- 
cution of the power, and that the daughter was not put to her 
election. Tanner v. Elworthy, 4 B. 487. 

2. (Construction—Absolute interest.) A testator resident abroad 
gave a legacy to A., “‘or in case of his decease, or at his decease, 
to be equally divided amongst his children.” He gave other lega- 
cies in similar terms to B., C., &c., and he directed these sums to 
be paid to the above persons, then residing in Wales; and he ap- 
pointed executors in trust, to send them to the respective indivi- 
duals within six months: Held, that the parents took absolute 
interests. Arthur v. Hughes, 4 B. 506. 

3. (Same.) Held that a bequest of 20001. in trust for testator’s 
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niece, who was then unmarried, with a bequest over if she should 
die without leaving any issue to attain twenty-one, gave her only 
an estate for life, as the death referred to could not be construed 
to mean a death in the lifetime of the testator. Daniel v. Warren, 
2 Y. & C. 290. 

4. (Construction—Accumulations—Tenant for life or in tail.) 
Where after a devise for successive estates for life, with remain- 
ders in tail, subject to a term of ninety-nine years, the trusts of 
such term were declared to be that the trustees should, out of the 
rents and profits of the estates, insure the messuages, and keep the 
same in good repair during the respective lives of the several ten- 
ants for life, and should, during the respective minorities of each 
and every person thereby made tenants for life or in tail, apply the 
surplus or residue of the rents and profits for and towards the 
maintenance and education of the tenants for life or in tail, who 
for the time being should be entitled in possession to the estates; 
and in case the whole of the surplus of the said rents and profits 
should not, during the minority of any such tenant for life or in 
tail as aforesaid, be applied for his or her maintenance and edu- 
cation, then the surplus thereof was from time to time to be laid 
out on real or goVernment securities, at interest, in the names of 
the trustees, upon trust for such person or persons from time to 
time as for the time being should under the limitations of the will 
be entitled in possession to the said estates ; and if any person who 
might become entitled in possession or remainder to an estate tail 
in the estates under any of the said limitations should die under 
twenty-one, without issue inheritable to such estate tail, then so 
often as any such event should happen within the period of time 
in which executory devises were allowed by law to take place, the 
absolute interest in the moneys so directed to be laid out and in- 
vested was to be considered as not having been vested in such 
person, but the same was to go over to the next taker: Held, that 
the first tenant for life in possession of the estates was not abso- 
lutely entitled to the accumulations of the rents and profits which 
had accrued during his minority, but was only tenant for life of 
such accumulations. Crosse v. Glennie, 2 Y. & C. 237. 

5. (Construction—Additional legacy—Trust.) Where testator by 
his will gave annuities to his sister A. and other females, which 
VOL. Il. 37 
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he declared by a general clause were for their separate use; and 
by a codicil gave “to each of his sisters 100/. a year in addition 
to the legacies given by the wiil:” Held, in the case of A. that 
the annuity given to her by the codicil was also for her separate 
use. Day v. Croft, 4 B. 561. 

6. (Construction—Annuity.) Bequest of annuity to A. and B., and 
to the survivor for life: and if A. should have any “ children,” 
then to be equally divided between them; but if A. should die 
“* without lawful issue,” then to A. and his heirs forever: Held, 
that the children of A. took absolute interests in a perpetual an- 
nuity. Robinson v. Hunt, 4 B. 450. 

7. (Construction—Charge of debts.) ‘Testator commenced his will 
with a direction that all his debts and all his funeral and testa- 
mentary expenses should be paid by his executors as soon as con- 
veniently might be after his decease: Held, upon the construction 
of the whole will, that this clause had not the effect of charging 
the real estate of the testator, whether devised to the executors or 
otherwise, with the payment of his debts. Symons v. James, 2 
Y. & C. 301. 

8. (Construction—Conversion of leaseholds.) Where testator, after 
giving some legacies, gave all other his property of every descrip- 
tion in trust for his sister, and afier her death then for his saece, 
and after her death then for her children in equal shares, and if 
she should die without leaving issue to attain the age of twenty- 
one, the property to be sold and divided between other parties : 
Held, that the leasehold part.of the property was to be enjoyed in 
specie till the time appointed by the will for the sale. Daniel v. 
Warren, 2 Y. & C. 290. 

9. (Construction—Failure of issue.) Where legacies were given 
to each of four persons, and “ in case of the demise of any of them 
without legitimate issue, then his or her proportions to be divided 
equally among the survivors,” and one of the legatees died without 
having been married; and by a previous order upon this point 
being raised, the legacies were carried to the separate account of 
the legatees, the dividends to be paid to them for life or until fur- 
ther order: the court considering this as a decision that the lega- 
cies were for life, and seeming to think it right, declared the sur- 
vivors absolutely entitled to the share of the deceased. Ranelagh 
v. Ranelagh, 4 B. 419. 
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10. (Construction—Inconsistent words.) Where leaseholds were 
bequeathed to three for life, subject to certain annuities, and after 
the death of the three, “to A. B. if then living, her executors, 
administrators, and assigns, subject to the said annuities during 

’ and in the event of her death living either of the three, 
the property was given to her issue: the court held, with some 
hesitation, that A. B. took only for life. Morrall vy. Sutton, 4 
B. 478. (The case is now under appeal.) 

11. (Construction—issue.) It dues not follow because the word 
‘‘jssue” in one part of the will means children only, that it should 


her life,’ 





have that meaning also in another part; and where, after a bequest 
to A. and B. and their issue, in the sense of children, the residue 
was given to A. and B. equally, and to be divided between them, 
with benefit of survivorship, upon the death of either under twenty- 
one; not to be subject to the control of their husbands, but to be 
| held in trust for them and their issue respectively until they attained 
twenty-two, if unmarried, or if married, until a proper settlement 
could be made upon them and their issue, so that they should 
receive the dividends exclusively of their husbands, and if they 
both died under twenty-one, and without issue, then over; both 
attained twenty-one, and one of them died leaving children and 
grandchildren: Held, that both were entitled to her share per capita 
as tenants in common. Head v. Randall, 2 Y. & C. 231. 
12. (Construction—Period of survivorship.) ‘Testator bequeathed 
the residue of his real and personal estate, upon trust for his 
daughter absolutely upon her attaining twenty-one; provided that 
in case his said daughter’s decease should happen before the said 
age of twenty-one, and his, the testator’s wife should then be 
living, then in further trust to pay her the whole interest of the 
residue of his estate and effects; and on her decease, his said 
daughter being dead before the age of twenty-one, he devised to 
his wife the house in S. Street, her heirs and assigns, forever; 
then in further trust to pay the produce of his residuary estate unto 
and amongst his nephews and nieces, the children of his sister 
Ann, and such of them as should be then living: the daughter 
died without issue in the lifetime of the wife: the sister had five 
children living at the death of the daughter, and one only, Isaac, 
living at the death of the wife: Held, that Isaac was entitled to 
the whole residue. Hetherington y. Oakman, 2 Y. & C. 299, 
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13. (Construction—Real estate.) Held that leaseholds were not 
comprised under the description of “ messuages, lands, tenements, 
and real estate,” the testator having also freehold and copyhold 
property. Parker v. Marchant, 2 Y. & C. 279. 

14. (Construction—Residuary or specific.) Held, as against a claim 
by pecuniary legatees to marshal, that where there was a gift of 
all property, freehold, copyhold and leasehold at particular places, 
and elsewhere in the county of Somerset, and all other real and 
personal estates whatsoever (testator not having, as it appeared, 
and the court observed, any real or leasehold property except in 
Somersetshire), that the gift was specific and not general, and 
therefore not liable to be marshalled, either as to the leasehold or 
other property. Symons v. James, 2 Y. & C. 301. 

15. (Construction—Residue.) ‘Testator directed his executors to 
pay the wife of testator 400/. a year out of the income of a fund 
arising from the sale of real estate, and to apply the remaining 
income of the fund for the maintenance and education of his chil- 
dren until they attain twenty-one,,and then his will was that they 
should respectively receive the principal, or one-fifth part of such 
sum as may remain after reserving a sufficient capital, the interest 
of which should*pay the said annuity of 400/. and two legacies: 
Held, that the capital producing the 4001. was not included in the 
devise, but resulted to the heir. Watson v. Hayes, 5 M. & C. 125. 

16. (Construction—Revocation—Charge of debts.) A testator de- 
vised an estate, H., and other estates, to A., charged with annui- 





ties; and an estate Y., and bis residuary real and personal estate 
to B., subject to the payment of his debts, funeral expenses, and 
legacies: he afterwards revoked so much of the second devise as 
included Y., and devised it, subject to the same annuities, and in 
the same manner as the estate H.: Held, that the charge of debts, 
&c. on Y. was revoked. Ravens vy. Taylor, 4 B. 425. 

17. (Construction—Uncertainty of object.) Under a bequest to 
‘the Westminster hospital, Charing cross:” Held, that the Charing 
cross hospital was entitled in preference to the Westminster hos- 
pital, situate near Westminster abbey, and the royal Westminster 
Opthalmic hospital, though situate nearer to the Charing cross 
statue than the hospital first mentioned. Bradshaw vy. Thompson, 
C. 295. 
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18. (Construction Vesting Maintenance.) Direction to executors 
to apply 25/. per annum for the maintenance of testator’s daughter 
till twenty-one or marriage, which should first happen, when his 
executors were thereby required to pay to her 5001:; she died 
under twenty-one and unmarried: Held, that the legacy failed. 
Watson v. Hayes, 5 M. & C. 125. 


APPEALS ON REPORTED CASES. 

CHARITY. Attorney-General v. The Fishmongers’ Company, 2 
B. pp. 151, 588. The decision in this case, establishing the right 
of the Fishmongers’ company, both as to the Kneseworth charity 
lands and: those held under Preston’s will, affirmed. 5 M. & C, 
11, 16. 

PERPETUITY. Ibbetson v. Ibbetson, 10 8. p. 495. The decision 
in this case, avoiding a limitation of personal chattels, as too remote, 
affirmed. 5 M. & C. 26. 

POWER. LEasum vy. Appleford, 10 S. p. 274. The decision 
excluding an appointment for want of reference, affirmed. 5 M. 
& C. 56. 

VENDOR AND PURCHASER. Sainsbury v. Jones, 2 B. p. 
462. The decision in this case, dismissing a bill for relief in the 
alternative against an unauthorized agent, affirmed. .5 M. & C. 1. 

WILL. Clapton v. Bulmer, 10 8S. p. 426. Decision given to next 
of kin, to the exclusion of personal representative, affirmed. 5 M. 
& C, 108, 


ADMIRALTY. 


[Selections from 1 Robinson, Part 2.] 


BOTTOMRY. . (Bond under compulsion.) Bond given by the 
master while under arrest, at the suit of the bondholder, upheld, 
one of the circumstances being that a further advance was made 
when the bond was given, but no costs were given to the bond. 
holder. The Heart of Oak, 204. 

2. (Enforcing bond before end of voyage.) A bottomry bond may 
be enforced before the arrival of the ship at her destination, if such 
bond has been obtained by fraudulent misrepresentation, and more 
particularly if the misstatement be as to the intended course of the 
ship. The Armadillo, 251. 

37* 
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BOTTOMRY BOND. (Distinct defences—Costs.) Where ona 


claim under a bottomry bond against the ship, freight and cargo, 
judgment was allowed to go by default against the ship and freight, 
but the claim as to the cargo was contested by the consignees, the 
bondholder was held entitled, in the absence of any special circum- 
stances, to have the value of the ship and freight paid over to him, 
although the consignee wished to have it retained in court to answer 
the costs of the claim against them. The Lord Cochrane, 312. 


COLLISION. (Foreign ship—Reciprocity.) In a case where 


2. 


the vessel damaged was foreign, and the defence was that the 
other vessel had a licensed pilot, it was held no answer to the 
defence, that it would not have been good in the country of the 
ship damaged. The Vernon, 316. 

(Liability of steam tug.) A steam tug employed in towing a 
vessel in the river Medway, held not responsible for a damage 
occasioned by the vessel in tow coming in contact with another 
vessel; the vessel in tow having a licensed pilot on board at the 
time, and no error or negligence being established on the part of 
the crew of the steam tug. The Duke of Sussex, 270. 


. (Rule as to steamers.) Where two steam vessels must unavoidably 


and necessarily cross so near, that by continuing their respective 
courses there would be a reasonable probability of a collision, each 
vessel shall put her helm to port, so as to pass on the larboard 
side of each other. S. C. 274. 


. (Rule for steering.) Where a light vessel with the wind free 


meets a laden vessel close hauled, it is the duty of the former to 
give way, and the latter is to keep her course. The Harriett, 
182. 


DESERTION. (Construction of 5 & 6 Will. 4, c. 19, s. 2.) The 


words “nature of the voyage”. must have such a rational construc- 
tion as to answer the leading purpose for which they were framed, 
viz. to give the mariner a fair intimation of the nature of the ser- 
vice in which he engages. The Westmoreland, 216. 


. (Old law.) In cases of alleged desertion, the application of the 


ancient maritime law is not excluded by the statute 5 & 6 Will. 
4,c. 19. Imprisonment of the mariners for so going on shore is 
an important ingredient in the case, as taking away all locus peni- 
tenti@ and all opportunity of returning to their duty on board the 
ship. S.C. 
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HARBOUR DUES. (Improper seizure by harbour master.) An 
attachment decreed against a harbour master for seizing and carry- 
ing off for non-payment of harbour dues, portions of the rigging 
of the ship whilst in the custody of the officer of the court. The 
Harmonie, 179. ; 

JOINT CAPTURE. (Evidence.) In cases of joint capture, the 
log-book of vessel claiming is no evidence. The Sociedade 
Feliz, 303. 

LIEN. (Lien for repairs.) “The right of a tradesman to retain 
the materials of a ship, left in his possession for the purpose of 
repairs, until the repairs are paid for, does not extend against the 
authority of the court of admiralty, where the ship is in possession 
of its officer, under a warrant of the court. The Harmonie, 178. 

PILOT. (Authority to appoint—Locality—6 Geo. 4, c. 125.) 
Held, in a case of collision, that, under the above statute, the ves- 
sel doing the damage going down channel, and the damage being 
done between London and the Isle of Wight, that a pilot appointed 
by the Trinity house was a duly licensed pilot within the locality ; 
but semble, if the vessel had been proceeding up channel, between 
the Isle of Wight and London, the pilot should have been one | 
appointed by the warden of the cinque ports. The Vernon, 316. 

POSSESSION. (At whose suit changed.) The power of the court 
of admiralty to interfere for the purpose of altering the possession 
of a vessel, is confined to cases where the majority of interests is 
with the party invoking the court’s interference. Motion to change 
the possession at the petition of a moiety of the interest rejected. 
The Elizabeth and Jane, 278. 

PRACTICE. (Affdavit.) Affidavits sworn before masters extra- 
ordinary in chancery must state in the jurat the place where they 
were sworn. The Reward, 174. 

2. (Form of proceeding—Bottomry.) In proceedings in the court 
of admiralty, the suitor is entitled to choose his own mode of pro- 
ceeding, whether by act on petition, or by plea and proof. 

Libel in the cause of bottomry admitted. The Minerva, 169. 

PRODUCTION OF PAPERS. (Jurisdiction—Nature of cause.) 
The court of admiralty will not interfere to compel the production 
of a ship’s papers, retained by an agent, upon the exparte affida- 
vit of the owners, the case not being an original cause of posses- 
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sion, in which the court would have the power to make an order 
for the production of the ship’s papers as incidental to the cause. 
The Lusitano, 166. 

SALE UNDER DECREE. (Foreign ship—Register.) In cases 
of sale under a decree of the court, the transfer of the ship’s regis- 
ter is not essential to the validity of the purchaser’s title. ‘The 
title conferred by the court in the exercise of its authority in 
decreeing the sale, is sufficient title against the whole world. 
Monition against the American consul ‘to bring in the register of 
an American ship, sold at Liverpool in a cause of bottomry, 
refused. The Tremont, 163. 

SALVAGE. (Agreement—Cargo.) The court will not enforce 
any agreement for salvage of the ship exclusive of the cargo, such 
agreements tending to fraud upon the owners of the cargo. The 
Westminster, 229. 

2. (Consolidation of claims.) Consolidated action by two sets of 
salvors, dismissed for want of merits in the original salvors, but 
a separate claim by the second salvors for their own services | 
afterwards sustained. The Neptune, 297. 

3. (Cargo of stranded vessel.) Salvage awarded for cargo saved | 
from a stranded vessel, and some tin, part of the cargo, which 
also served for ballast, included in the computation. The West- 





minster, 229. 

4. (Insurance.) In apportioning a salvage remuneration between 
the owners and crew of a salving vessel, the share of the owners 
will not be increased by the probable vitiation of a policy of insu- 
rance effected upon the ship. In directing an apportionment, the 
court will consider every vessel as uninsured. The Deveron, 180. 

5. (King’s ships.) Crews and officers of king’s ships entitled to 
salvage on the same footing as others. The Wilsons, 172. 

SLAVE SHIP. (Contest between different seizors.) A wrongful 
dispossession of original seizors confers no title to the second sei- 
zors in the bounties awarded by act of parliament on the tonnage 
of a condemned slave ship; 9601. paid by the lords of the treasury, 
as bounties to the agent of the second seizor, directed to be brought 
in and paid over to the agent of the original seizors. The Eagle, 
236. 

2. (Joint capture—Grounds of claim.) In cases of joint capture 
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of slave vessels, the claim of the joint captors must, subject to the 
exceptions which peculiar circumstances may suggest, be governed 
by the principles adopted with respect to cases of joint capture in 
the prize court of admiralty; and in order to sustain the claim of 
the vessel asserting an interest in the joint capture, it must be- 
pleaded, Ist, that there was an association and co-operation with 
the capturing vessel; 2dly, that the vessel claiming was seen by 
the captured slaver at the time the capture was effected. The 
Sociedade Feliz, 303. 

3. (Jurisdiction—Construction of treaty with Spain.) The treaty 
with Spain, 28th June, 1835, was not meant to apply to questions 
arising between the subjects of one only of the states, and accord- 
ingly it was held, that the court of admiralty was not excluded, 
by a sentence of the mixed commission court, from considering 
the question to whom the bounties or the proceeds arising from 
the condemnation belonged. The Eagle, vol. i. 236. 251. 

SURETY. (Discharge of, by variation of contract.) The prin- 
ciples of other courts of law as to the discharge of surety, by 
variations of the principal’s liability without consulting the surety, 
obtain also in the admiralty courts, and where, after the ordinary 
bail given in a suit for damage, the plaintiff obtained a decree, 
with a reference to settle the amount of damage, and then without 
prosecuting the decree agreed with the defendant as to the amount 
of the damage, and took from him four bills, at the respective 
dates of two, four, and six months, without the consent of the bail: 
Held, that the latter was discharged. The Harriett, 188. 

WAGES. (Drunkenness.) Semble, that drunkenness, to be used 
as a defence to a claim for wages, must be specifically pleaded. 
Duchess of Kent, 283. 

2. (Occasional misconduct.) In order to deprive a mariner of his 
right to his wages, either general negligence or misconduct, or 
single acts of misconduct, followed by loss to the owner, must be 
shown. S. C. 





HOUSE OF LORDS. 


[Selections from 8 Clark and Finnelly, Part 4; 9 Clark and Finnelly, Part 1.] 


AGREEMENT. (Estoppel.) A. having obtained a patent for the 
application of the principle of smelting iron by the use of heated - 
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air applied to furnaces, entered into an agreement with B., dated 
1ith November, 1833, by which, “in consideration of the pay- 
ment of 1s. per ton upon the whole iron which should be smelted 
from the date of the agreement till the expiring of the letters 
patent, by the use of heated air in any of the modes heretofore 
applied, or in any other mode falling under the same patent,” N. 
was to grant to B. a license, which further on in the agreement 
was described to relate to “the application or use of heated air 
in any of the modes heretofore practised at B.’s works, or in any 
other mode falling under the description in the said patent, or in 
the specification thereof.” N. afterwards instituted a suit to com- 
pel B. to perform this agreement. BB. instituted a cross suit to 





suspend N.’s proceedings, on the ground that the process of smelt- 
ing by heated air, used at B.’s works, did not fall within the patent. 
Held, by the lords, affirming the decree of the court of session, 
that, after this agreement, b. could not set up such a defence to 
the claim of N. Baird v. Neilson, 8 C. & F. 726. 

HUSBAND AND WIFE. (Jointure—Bar to wife’s right under 
Statute of Distributions.) On the marriage of A., a certain sum 
was settled in trust for her for life, “as and for her jointure, in 
full lieu, bar, and satisfaction of any dower or thirds which she 
could or might claim at common law, out of all or any of the 
estates, real, personal, or freehold,” of her intended husband: 
Held, affirming the decree of the court of chancery of Ireland, 
that this settlement barred her claim on the personal estate of her 
intestate husband, under the statute of distributions. Gurly v. 
Gurly, 8 C. & F. 743. 

JOINT STOCK COMPANY. (Relief of company against its own 
acts.) A. agreed with P., in consideration of 165,0001., to grant 
to P. a lease of certain mines, as trustee for a joint stock com- 
pany, which P. undertook to form; the lease was afterwards 
executed to P., as managing director, and the company entered 
into possession and worked the mines, and paid part of the pur- 
chase money. A. died, making P. his executor, who filed a bill 
against V., then managing director of the company, for an account 
and payment of what remained due to A. of the purchase money. 
V. answered, and then filed a cross bill on behalf of the company, 
alleging misrepresentation as to value, and other frauds practised 
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by A. and P. on the company, and praying to have a lease granted 
to them at the true reduced value, or that the said agreement might 
be declared fraudulent and void. Held, 1st, that the company was 
not in this form of suit entitled to any relief from the agreement, 
as it was in fact an attempt to get relief against their own acts: 
2dly, that A.’s executor was entitled to the account and payment 
prayed by his bill. Vigors v. Pike, 8 C. & F. 564. 

POWER OF LEASING. (Covenant for renewal inconsistent with 
power.) On the marriage of T. P., a settlement was made of cer- 
tain lands held on a lease for lives renewable forever. The settle- 
ment gave T’. P. an estate for life, and contained the following 
power of leasing: “ It shall be lawful for T. P. and all and every 
other person or persons to whom any use is hereby limited, when 
in actual possession of the said lands, &c., to demise the said lands 
for any number of lives or years, consistent with their respective 
interests therein, to commence in possession, and not in reversion, 
remainder, or expectancy,” reserving the best rents, without tak- 
ing any money by way of fine, &c. ‘T. P. granted a lease to A. 
P. at a farm rent, for the lives of three persons therein named, 
with a covenant, that on failure of any of the three lives, the les- 
sor, his heirs and assigns, would on the payment of 51. as a fine 
upon each life as should happen to die, add to the time and term 
of the lease the life of another person, named by the lessee, from 
time to time successively forever. Held, that this lease was not 
warranted by the power; and a decree by the court of chancery 
in Ireland, directing against the remainderman specific perform- 
ance of the covenant of renewal, was reversed, and the bill ordered 
to be dismissed, with costs. Clark v. Smith, 9 C. & F. 127. 

PRIVATE ACT. (Notice.) A party interested in the subject mat- 
ter of a private act of parliament will have his rights affected by 
its provisions, though it may have been introduced and passed 
without notice duly given to him. Edinburgh Railway Company 
v. Wauchope, 8 C. & F. 710. 

RAILWAY ACT. (Construction—Toll on passengers.) A rail- 
way act gave to W., a landed proprietor, through whose land the 
railway was to pass, “ the sum of one halfpenny per ton upon all 
goods and articles upon which a tonnage duty is charged or 
chargeable in virtue of this act.” The section which empowered 
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the railway company to levy a tonnage duty contained this clause: 
“For every carriage conveying passengers, or goods or parcels 
not exceeding five cwt.,” asum named. ‘There were other clauses 
fixing the duty payable for goods, but there was no other which 
referred to passengers: Held, affirming the decree of the court of 
sessions, that the company was empowered to levy a tonnage duty 
on carriages according to their weight when containing passen- 
gers; and that the sum to be paid to W. must be calculated on the 
tonnage so levied, and that he was entitled to arrears of such toll 
for some years before his claim. Edinburgh Railway Company 
v. Wauchope, 8 C. & F. 710. 

SURETY. (Annuity deed—Construction—Evidence.) By a deed 
of annuity, in consideration of 90001. therein stated to be paid to 
L., E., M., and M., the said L. granted to Messrs. D. and H. an 
annuity or clear rent of 18001. for three lives, charged upon his 
estate: and L., E., M., and M. covenanted to pay the said annuity 
or yearly rent, with a proviso for purchase by them, or any or 
either of them: and they executed their joint and several bond 
and warrant of attorney to confess judgment on the bond, the 
judgment to be as a further security for the annuity, and to be 
entered forthwith against L. and E., but not against M. and M. 
until default of payment, and execution not to be entered on the 
judgment against L. and E. until the annuity should be forty days 
in arrear; and E., for further securing the annuity, agreed, in the 
event of not becoming the purchaser of L.’s estate in twelve 
months, to assign, at L.’s expense, a mortgage which E. held on 
it, and also to procure the guarantee of a competent person for 
payment of the annuity: Held, by the lords (reversing the decree 
of the court below) that evidence was inadmissible to assist the 
construction of the deed, and that upon the construction of the 
deed E. was a principal grantor of the annuity, and not a surety. 
Hollier v. Eyre, 9 C. & FP. 1. 

TRUST. (Purchase of charge by trustee.) A trust was created 
by a debtor for the benefit of creditors, and the trustee had the 
power to bind the debtor personally and heritably for the benefit 
of the trust. By the terms of the trust deed, the trustee was like- 
wise required to do all in his power to keep the- residue of the 
trust estate as large as possible for the debtor. The trustee pur- 
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chased an annuity granted by the debtor after the date of the trust 
deed. The trustee died. His representatives sought to enforce 
the annuity against the grantor. It was held that they could not 
do so, and a decree of the court of session affirming their right 
was reversed. Hamilton vy. Wright, 9 C. & F. 111. 

VENDOR AND PURCHASER. (Misdescription not causing 
loss.) A manor was described in the advertisements and the par- 
ticulars of sale as a manor in which the fines were arbitrary ; 
adding, that the clear profits on an average of the last eight years 
had been 1501. a year; and it was one of the conditions of sale, 
that if there should be any error or misstatement in the particulars, 
the vendors or purchaser, as the case might happen, should pay 
or allow a proportionate value, according to the average of the 
whole purchase money, as a compensation either way. After the 
sale it was found that by the custom of the manor arbitrary fines 
were payable only on alienation, and that on the death of a tenant, 
his customary heir paid, upon admittance, a small fixed sum, and 
the widow was admitted to her free-bench without any payment. 
It was also found that the clear profits exceeded 200/. a year: 
Held, (reversing a decree made on a bill, which was filed by the 
purchaser for specific performance, with compensation in respect 
of the misstatement as to the fines,) that there was no such mis- 
description as would entitle the purchaser to compensation, inas- 
much as the annual profits far exceeded the amount stated. White 
vy. Cuddon, 8 C. & F. 766. 

2. (Sale by trustee—Compensation.) Semble, that in a case of mis- 
description, a court of equity would not enforce against trustees 
specific performance with compensation, as being prejudicial to 
the cestut que trust. White v. Cuddon, 8 C. & F. 766. 

WILL. (Construction—Description of subject.) A. being seised 
of certain lands at K., in the county of C., demised them to B. for 
three lives; B. agreed to assign the lease for lives to C., and C, 
entered into possession of the lands, and obtained from A. a lease 
of the same lands for 999 years at a peppercorn rent during the 
continuance of the lease for lives, and afterwards at 1001. a year. 
C., having these interests in the lands, made his will, in which 
was the following clause: “1 order all my freehold interests in 
the county of C., &c., except my interest in K., which I hold 
VOL. II. 38, 
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under A., to be sold, and the money arising, &c., to be divided :” 
Held, affirming the decree of the court of chancery of Ireland, 
that C.’s interest in the lease for lives was disposed of by this 
clause in the will. Gurly v. Gurly, 8 C. & F. 743. 


APPEALS ON REPORTED CASES. 


ANNUITY. Haworth v. Bostock, 4 Yo. & Col. 1. The decree in 
this case, dismissing the bill for arrears of the annuity, varied by 
retaining the bill for twelve months, with liberty to plaintiff to 
bring action. 9 C. & F. 59. 

HUSBAND AND WIFE. Jones v. Waite, 5 Bing. N. C. 341. 
The judgment of the court of exchequer chamber, establishing an 
agreement by a third party, made in consideration of husband exe- 
cuting a deed of separation, affirmed. 9 C. & F. 101. 

RAILWAY ACT. Simpson v. Lord Howden, 2 P. & D.714, 731. 
The judgment of the court of exchequer chamber, establishing an 
agreement under seal by railway company to give an exorbitant 
price to lord Howden for his land, affirmed, the question of fraud 
not being raised by the pleadings. 9 C. & F. 61. 

WILL. Collison vy. Curling, 4 M. & C. 63. The decision of the 
lord chancellor, declaring the legacy not adeemed by change of 
investment, affirmed. 9 C. & F. 88. 
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DIGEST OF AMERICAN CASES. 


[Selections from 4 Metcalf’s (Massachusetts) Reports; 4 Weston’s (Vermont) 


Reports; 2 M'Lean’s (U. 8. Cireuit Court) Reports; 11 Gill & Johnson's 
(Maryland) Reports.} 


ACTION. (Debt on bond payable by instalments.) On a bond 


payable by instalments, debt cannot be sustained until they shall 
all become due; but if the payment be secured by a penalty, debt 
may be brought. When there is no penalty covenant is the pro- 
per action for the instalments on a bond, or assumpsit, if the in- 
stalments be due by simple contract. Fontaine v. Aresta, 2 
M’Lean 127. 


AGENT. (Lien of factors.) A factor has a lien on the property 





ef the principal in his hands for all advances made, and for any 
balance that may be due; also for responsibilities incurred by the 
factor for the principal in the general course of their business. 
But this lien is put an end to by a voluntary delivery of the pro- 
perty. The factor or agent cannot stop property in transitu, 
where he has voluntarily delivered up the possession of it, on any 
pretence that he has a lien upon it for advances made on account 
of the principal. Having parted with the possession of the pro- 
perty he has relinquished his lien and cannot reassert it. Matthews 
et al. v. Menedger, ib. 153. 


. (When factor not liabie for solvency of purchaser.) A factor 


sold goods of his principal to several different purshasers, on credit, 
and also sold his own goods, on credit, to one of the same pur- 
chasers, and took a note payable to himself for the amount of 
his own goods and those of the principal: He rendered an account 
of sales to his principal, stating at the foot thereof that the balance 
would be “due by average, if collected,” on a certain day, and 
directed the principal to charge him “ with sales due on” that day, 
the amount of the balance of said account: He afterwards made 
advances to the principal, and gave him a negotiable note, pay- 
able on demand, for the balance of the account as before rendered : 
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The purchaser, of whom the factor took a note, as aforesaid, failed 
before the term of credit had expired, and paid nothing for the 
goods for which his note was given: Held, in a suit on the note 
thus given by the factor, that these facts did not show conclu- | 
sively, that he was bound to pay the note in full, as they did not 
show a final settlement and payment of the account; but that, on 
these facts, so much of the consideration of the note as included 
the debt of the insolvent purchaser, had failed, and that, for so 
much of the note the factor was not liable. Mapgood’s executors 
v. Batcheller, 4 Metcalf 573. 
3. (Liability of agent in contract for his principal.) In simple 
contracts, executed by agents, if the agent exceed his authority, 
he thereby binds himself, although he execute the contract in the 
name of the principal. So, too, if the credit is given to the agent, 
and he expressly consent to bind himself. But if he have autho- 
rity to bind the principal, and the credit is given to the principal, 
and the promise is made on behalf of the principal, the agent is 
not liable. Where the agent exceeds his authority, in contracts 
under seal, in many cases, the more appropriate remedy is by a 
special action on the case. Roberts y. Button et al., 14 Vermont 
195. 
ASSUMPSIT. (When indebitatus assumpsit lies.) If the plaintiff 
fails to prove the special contract laid in his declaration, or the 
contract has been performed on his part, and a duty is imposed 
on the defendant to pay the amount due in money, the plaintiff 
may recover on the general counts. Ames v. Le Rue, 2 M’Lean 
216. 
2. (Same.) No recovery can be had in the action on book where 








the contract is executory, and unrescinded, though in part exe- 
cuted. Smith v. Smith, 14 Vermont 440. 

3. (Use and occupation.) A. made an oral agreement for the pur- 
chase of B.’s house, advanced the purchase money, and took pos- 
session. Before A. obtained a deed, the house was destroyed by 
fire, and he thereupon vacated possession of the ground, refused 
to accept a deed which B. tendered him immediately after the fire, 
and commenced a suit against B. in which he recovered back the 
purchase money: Held, that A. during his occupation of the house, 
was tenant at will, and that he was liable to B. in an action of 
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assumpsit for use and occupation: Held also, that A., by refusing 
to accept a deed from B., determined the tenancy at will, and was 
no longer liable to him for use and occupation. Gould v. Thomp- 
son, 4 Metcalf 224. 

. (Consideration.) The compromise of a doubtful claim or defence 
is a sufficient consideration for a promise. Barlow v. Ocean Ins. 
Co., ib. 270. 

BANKRUPT LAW. (Operation on state insolvent law.) The act 

of congress to establish a uniform system of bankruptcy through- 

out the United States does suspend the operation of the law of this 
commonwealth, entitled ‘an act for the relief of insolyent debtors 
and for the more equal distribution of their effects,” as to all per- 
sons and cases that are within its provisions. Judd vy. Ives, ib. 

402. 

This consequence of the act is limited to cases instituted under 
the insolvent law.subsequent to the period when the bankrupt law 
went into operation, and it cannot supersede or suspend proceed- 
ings rightfully commenced under the insolvent act.prior to the 
time of its goiug into operation. Ib. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. (Ne- 

gotiability.) To bring a note within the statute of Anno, 

which has been generally adopted in this country, it must be pay- 
able in money, and not in stocks, funds or current paper, and 

must be for a sum certain, subject to no conditions. Therefore a 

note executed in Michigan, payable in New York, in New York 

funds or their equivalent, is not negotiable. Hasbrook et al. v. 

Palmer et al., 2 M’Lean 10. 

. (Same.) An order in this form—* Pay J. or order $300, if the 

same may be due him from me on his and my settlement, out of 

the last payment due from you to me, on houses which I am now 
building for you”—and accepted by the drawee, cannot be de- 
clared on as a bill of exchange: But the drawee, in order to main- 
tain an action thereon against the acceptor, must aver and prove 

that, before action brought, there was due to the drawee, upon a 

settlement with the drawer, $300 or some other sum, and also 

that a sum of money was due from the acceptor out of the last 
payment to be made by him to the drawer on the houses men- 

tioned in the order. Jackman v. Bowker, 4 Metcalf 235, 

38” 
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3. 


a 


~) 


(Declaration.) An averment in the declaration that A. B. by 
C. D. made a certain bill or check, is sufficient. The declaration 
might have contained an averment that C. D. was duly autho- 
rized to act as the attorney in fact of A. B., but such an aver- 
ment is unnecessary. Sherman y. Comstock, 2 M’Lean 19. 


. (Checks—Notice of non-payment.) The holder of a check must 


give notice to the drawer, if payment by the bank be refused. 
And a declaration on such an instrument is defective if notice be 
not averred. Jb. 

(Partnership.) Where a note was given by A. & L., it is unne- 
cessary in the declaration to aver a partnership. Davis v. Ab- 
bott, ib. 29. 


. (Rate of Exchange.) The rate of exchange between two places 


is not exclusively regulated by the expense of transporting specie 
from one place to the other. Therefore where A. & B. are the 
two points in the contract, the true rule is the current rate at 
which drafts on B. sells at A. Balch vy. Colman, ib. 85. 


. (Title of indorsee.) If the maker ofa note prove that it was 


fraudulently obtained, that throws suspicion on the note and de- 
volves on the holder the necessity of proving that he received 
the note in the due course of business, and paid for it a valuable 
consideration. M’Clintock vy. Cummins, ib. 98. 


- (Indorsement with guaranty.) An indorsee of a note who increases 


his liability by indorsement, beyond what the law implies, as by 
stipulating that the note shall be paid at a particular place, is to 
be considered as a guarantor. And this new contract can only 
be enforced between the parties to it. It does not pass to any 
subsequent assignee. How v. Kemball et al., ib. 103. 


. (Release of prior parties.) A release of a remote indorser by 


the holder of a note, is a discharge of the subsequent indorsers. 
Hawkins et al. y. Thompson, ib. 111. 


10. (Demand at the place where payable.) When a note is made 


payable at a particular place, it need not be demanded, and of 
course such demand need not be averred in the declaration. Thomp- 
son v. Cook et al., ib. 122. 


11. (Note to several in the disjunctive.) When a note is given to 


A. B., C. D., E. F., or G. H., either of the promisees may bring 
the action in his own name. The promise to pay is to either of 
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the promisees in the alternative. In such a case it is not neces- 

sary to set out the note in terms in the declaration, but it is suffi- 

cient to state it according to its legal effects. Spaulding y. Evans, 

ib. 139. 

a: 12. (Evidence.) In an action by indorsee against indorser, it is 

sufficient to prove the indorsement without proving the execution 
of the note. Kendall v. Freeman, ib. 139. 

13. (Evidence of money had and received.) The acceptance of a 
bill is evidence against the acceptor in behalf of the drawer, of so 
much money, under the money counts. Benjamin y. Tillman, 
ib. 212. Fraser vy. Carpenter et al., ib. 235. 

14. (Value received.) In a bill of exchange or other negotiable 
instrument, the words value received are not necessary. Ib. 

15. (Acceptance of bills.) <A letter written within a reasonable time 
before, or after, the date of a bill of exchange, describing it, and 
promising to accept it, is a virtual acceptance. An authority to 
draw several bills of exchange, payable at specified periods, with 

| an assurance that the bills should be paid, is an acceptance to the 

l person who takes the bill on the credit of such an authority. 

Bayard v. Lathy, ib. 462. 

| 16. (Failure of consideration.) Where the action is on a promis- 
sory note, a failure of the consideration is a good defence. And it 
is immaterial whether the consideration was land, or other pro- 
perty. A partial failure of consideration cannot be set up as mat- 
ter of defence. On this point there is a confliction in the decided 
cases, but the weight of authority requires a total failure of the 
consideration. Where the defendants gave their note for a tract of 
land, which belonged to the United States, and to which the plain- 
tiff could have no title, the defendants may plead the fact, to an 
action on the note. Scudder v. Andrews, ib. 464. 

17. (Suit on lost note which has been assigned.) On a lost note 
which has been assigned, suit must be brought in the name of the 
assignee. The promisee being in possession of the note, and hav- 
ing assigned it merely for the purpose of collection, may strike 
out the assignment, and sue in his own name. ‘The legal right is 
vested in the assignee, and can only be divested by striking out 
the assignment as above, or by re-assignment. Leavitt et al. v. 
Cowles et al., ib. 491. 
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18. (Indorsement for precedent debt.) A precedent debt constitutes a 
good consideration on the assignment ofa note. And although 
there may have been fraud or deception in obtaining the note, yet 
if the holder had no notice of it, the equities between the original 
parties are not open. A note received in payment of a debt is a 
transaction in the ordinary course of business. Riley and Van 
Amringe v. Anderson, ib. 589. 

19. (Promise by maker of accommodation note to holder after due.) 
An accommodation note, which was made as collateral security 
for a debt due from a third person to the payee, was negotiated 
by the payee after it fell due and after the debt had been paid: 
The holder offered it to A., one of his creditors, on certain terms, 
and gave him liberty to take it, for the purpose of inquiry, before 
he should accept or reject the offer: A. presented the note to the 
maker, telling him he had taken it as money, and asked him if he 
would pay it: The maker, not knowing that the said debt was 
paid and the note negotiated after it was due, concealed no fact, 
of which he was aware, from A., but told him that it was an ac- 
commodation note which he did not expect to pay; that he should 
be obliged to pay it, and would pay it, if three months’ time were 
given him; otherwise, he should contest it. A. then informed the 
holder that he should not take the note on the terms offered, but 
proposed to take it on certain other terms, to which the holder 
assented: After the expiration of three months, A. sued the maker 
on the note. Held, that the defendant’s promise to A. was without 
legal consideration, and that he was not estopped thereby to make 
the same defence against A. which he might have made against 
the payee. Mackay v. Holland, 4 Metcalf 69. 

20. (Demand and notice by executor of holder before probate.) 
Where the payee of a promissory note, which is made by one citi- | 
zen of this state to another citizen thereof, indorses it specially to | 
a citizen of another state, who dies and whose will is admitted to 
probate in that state before the note falls due, and his executor, | 
without taking administration in this state, sends the note toa 
notary public in this state, with directions to demand payment of 
the maker at maturity, and the notary demands payment accord- 
ingly, which the maker refuses generally, without objecting to the 
notary’s authority, and the notary thereupon gives due notice of 














DIGEST OF AMERICAN CASES, 447 





nonpayment to the indorser’s executors; such demand and notice 
are sufficient to charge such executors; and an administrator of 
the estate of the indorsee within this state, who is afterwards duly 
appointed here, according to the provisions of the Rev. Sts. c. 62, 
is thereupon entitled to maintain an action against them on the 
note. Rand Admr. vy. Hubbard’s Ezrs. ib. 252. 

21. (Duty of creditor holding note as collateral.) Where a note 
is received, the proceeds to be collected and applied by the credi- 
tor to the discharge of his debt, he is bound to use due diligence 
to collect the note, and to give notice of nonpayment. Foote and 
Bowler v. E. and O. Brown, 2 M’Lean 369. 

CHARITABLE USES. (Devise to unincorporated society.) A 
devise of real estate to an unincorporated society, for charitable 
uses, is valid. ‘The estate, in such case, descends to the heirs of 
the testator, subject to a trust created by him, which they are 
bound to execute; and if they do not execute it voluntarily, the 
court will regulate and enforce the execution thereof. Bartlett v. 
Nye, 4 Metcalf 378. 

COMMON CARRIER. (Stage coaches—Liability of proprie- 
tors.) The law holds a driver to the observance of the strictest 
care, and the most unremitting vigilance. And however unex- 
ceptionable may be his general character as a driver, if, in a par- 
ticular instance, he is guilty of carelessness or negligence, whereby 
an injury occurs to a passenger, his employer whose agent he is, 
is accountable. Maury v. Talmadge, 2 M’Lean 166. 

CONFLICT OF LAWS. (Statute of limitations.) The statute 
of limitations of the state where the suit is brought, must govern. 
It is the law of the forum, and applies in all cases where the juris- 
diction of the forum is invoked. Ames v. Le Rue, ib. 216. 

2. (Title to land governed by the lex rei site.) No judgment or 
decree of the courts of any state or territory can operate upon the 
title to lands in another state or territory. It is peculiarly the 
province of the sovereign power to regulate, whether by operation 
of law or by actual conveyances, the transfer of real estate within 
its own jurisdiction. And no conveyance or will executed in a 
foreign state, can have any effect except under the laws of the 
state where the land is situated. Pratt v. Oliver, ib. 282. 

3. (Where no evidence is given of the lex loci contractus, resort 
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ts had to the lex fori.) Where a suit is brought in this state on 
a note payable, on a day certain, in another state, without interest, 
the plaintiff is entitled, in the absence of evidence as to the legal 
rate of interest in that state, to compute interest, by way of dam- 
ages for nonpayment, at the legal rate of interest in this state. 
Wood v. Corl, 4 Metcalf 203. 

4. (How payment of interest regulated.) Where a promissory note 
is made in Canada, and indorsed in this state, in both of which 
places the rate of interest is six per cent. and payable at a day 
certain in the state of New York, where the rate of interest is 
seven per cent. and not paid when due—both the makers and the 
indorsers are liable to pay seven per cent. interest, as damages, 
for such delay. Pecks et al. vy. Mayo, Follett, et al., 14 Ver- 
mont 33. 

As a general rule those incidents of a contract, which concern 
its force and validity, as well as its performance, and damages for 
non-performance, will be determined by the law of the place of 
payment. Jb. 

CONSTITUTIONAL LAW. (Restriction on legislative power.) 
Where the constitution of Michigan provided that “ the legislature 
shall pass no act of incorporation unless with the assent of at least 
two-thirds of each house:” Held, that a general banking law, 
providing for the incorporation of as many associations as indivi- 
duals chose to form for that purpose, under certain general regu- 
lations, was constitutional. Falconer et al. y. Campbell et al., 2 
M’Lean 195. 

2. (Courts cannot inquire whether laws were passed by the requisite 
majority.) To pass an ordinary act a majority of each house is 
necessary, but to pass an act of incorporation a majority of two- 
thirds is required. Now if in the latter case, the majority by 
which the bill was passed may be denied by a plea, why may it 
not be done in the former. And if the court may go behind the 
law and canvass the votes by which it was passed, why may they 
not investigate the qualifications of the members of the legis- 
lature. Jb. 

3. (Retrospective legislation.) The legislature may create a remedy 
for an existing obligation, but they cannot by legislation create an 
obligation on a past transaction. And more especially they can- 
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not subject an individual to a pecuniary penalty for an act which, 
when done, involved no responsibility. Ib. 


4. ( Validity of state law laying tax on immigrants for the support 


of foreign paupers.) There is nothing repugnant to the constitu- 
tion or laws of the United States in the third section of St. 1837, 
c. 238, which prohibits the landing of alien passengers, who arrive 
in any vessel at any port or harbour in this state, until the master, 
owner, consignee or agent of the vessel, shall pay to the regularly 
appointed boarding officer the sum of two dollars for each passen- 
ger, to be appropriated for the support of foreign paupers. Norris 
v. City of Boston, 4 Metcalf 282. 


COURTS. (Jurisdiction of circuit court of the U.S.) A suit 


ou 


having been commenced in the circuit court of the United States, 
is not abated by a subsequent suit in the state court, by attach- 
ment against the defendant in the first suit, who is summoned as 
garnishee. Jurisdiction having vested in the circuit courts, it can- 
not be divested by any subsequent proceeding in a state court. 
Campbell vy. Emerson, 2 M’Lean 30. 


. (Citizenship of defendant.) To give jurisdiction to the circuit 


courts of the United States, the citizenship of the defendants is as 
necessary to be stated as that of the complainants. Findlay’s exrs. 
v. Bank of the U. S. et al., ib. 44. 


. (Lien of judgments of circuit court of the U. S.) The judgments 


of the circuit courts of the United States are a lien on lands to the 
extent of their jurisdiction, in the same manner as the judgments 
of the courts of the state. Den ex dem. Shrew et al. v. Jones, 
ib. 78. 


. (Averment of citizenship.) A general averment of the citizenship 


of the plaintiff is sufficient. Where a note has been assigned by 
a firm, it is unnecessary for the assignee to aver and prove the 
names of the persons who compose the firm. Thompson v. Cook 
et al., ib. 122. 


. (Citizenship of assignor.) The assignee who sues in the circuit 


court of the United States in his own name, must show that his 
assignor at the time of the assignment might have brought the suit 
in his own name. The circuit court having only a limited juris- 
diction, it must be shown in the pleadings. Rogers v. Linn, 
ib. 126. 
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6. (Note payable to bearer.) A note payable to a payee named or 
bearer, may be sued for by any person who received it in the 
course of business in his own name, in the courts of the United 
States without noticing the payee named. Bradford y. Jenks, ib. 
130; Halsted v. Lyon, ib. 226. 

7. (Receiver of a corporation.) But the receiver appointed by law 
upon the dissolution of a bank to wind up its affairs, cannot sue in 
his own name on a note payable to the bank or bearer, without 
showing that the bank could have sued. Jb. 

8. (Appeals from district to circuit court.) An appeal from the 
district to the circuit court, must be prayed for and allowed to the 
next circuit court held within the district. Such appeals are 
limited to cases of admiralty and maritime jurisdiction. All other 
cases are removed by writ of error. U.S. v. Haynes et al., 
ib. 155. 

9. (Federal courts take notice judicially of general state laws.) 
The circuit court of the United States is presumed to know the 
laws of the respective states, and it is not necessary therefore in a 
plea setting up a judgment of a state court, to aver that it had 
jurisdiction. Woodworth vy. Spafords et al., ib. 168. 

10. (Jurisdiction of federal courts between citizens of different 
states.) By the constitution, jurisdiction is given to the courts of the 
United States, between citizens of different states. The act of 1789 
restricts the exercise of this jurisdiction to cases where one of the 
parties are citizens of the state where suit is brought. And by the 
settled construction of this act, where there are more than one 
party, plaintiff and defendant, the court must have jurisdiction be- 
tween each party, plaintiff and defendant. This produced great 
embarrassment in the proceedings before the circuit courts. And 
to remedy this inconvenience the act of 1839 was passed, which 
enables a party defendant, who may not reside in the district, vo- 
luntarily to become a party to the suit. By his submitting himself 
in this form to the jurisdictioa of the court, the jurisdiction is not 
ousted. Taylor v. Cook, ib. 516. 

11. (Chancery jurisdiction of federal courts.) The circuit courts 
of the United States derive their jurisdiction as well in chancery 
as at law, from the constitution and laws of the Union. The laws 
and usages of a state, which, at law, constitute a mode of proce- 
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dure in the circuit courts, derive their force from their adoption by 
congress. A state cannot enlarge nor restrict the jurisdiction of 
the courts of the United States. In those states where no courts 
having chancery powers exist, the chancery powers of the circuit 
courts are the same as in the other states. But the contract, or 
right, is governed by the local law, where it originated, and was 
to be performed. This law, then, constitutes the law of the con- 
tract, and will be enforced by the courts of the United States. It 
does not give a capacity to these courts to exercise jurisdiction, 
but it fixes the rights of the litigant parties. Lorman et al. v. 
Clarke, ib. 568. 

COVENANT. (Where sealed instrument has been varied by 
parol.) A parol enlargement of the time set in a sealed instru- 
ment for the performance of covenants, is good; but where there 
is such enlargement of a condition precedent, the plaintiff loses his 
remedy upon the covenant itself, and must seek it upon the agree- 
ment enlarging the time of performance. Scott v. Hawsham, 
ib. 185. " 

2. (Dependant and independant articles.) Where a contract con- 
sists of several distinct and separate stipulations on the one side, 
and a legal consideration is stated on the other, it must be consi- 
dered that the entire contract was in the contemplation of the 
parties in each particular stipulation, and formed one of the induce- 
ments therefor, and no one stipulation can be supposed to result 
from, or compensate for the consideration, or any portion of it, 
exclusive of other stipulations, unless the parties have expressly so 
declared. Stansbury vy. Fringer, 11 Gill & Johns. 149. 

And this will be the case, whether the consideration be a sum 
of money, to be paid in gross, or a specific act to be performed, or 
several payments in money, or several acts to be performed. Jb. 

CRIMINAL LAW. (Nolle prosequi when it may be entered—its 
effect.) The prosecuting attorney has a right, with leave of the 
court, to enter a nolle prosequi on a bill of indictment, and it con- 
stitutes no bar to a subsequent indictment for the same offence. 
But after the jury are impannelled and witnesses sworn, the pro- 
secuting attorney has no right to enter a nolle prosequi, because 
the evidence is not sufficient to convict. Such an abandonment 
VOL. II. 39 
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by the prosecuting attorney is equivalent to a verdict of acquittal. 

The United States y. Shoemaker, 2 M’Lean 114. 

2. (When court may discharge the jury.) A jury sworn in a cri- 
minal case may be discharged by the court, under any sudden 
and uncontrollable emergency, and such discharge is no bar even 
in a capital case to another trial. Ib. 

8. (New trial in criminal cases.) It has been held! that in a capital 
case a new trial is prohibited by the constitution, where a verdict 
of guilty is rendered, as it would place the defendant a second time 
in jeopardy. With this view I do not concur, but it was taken by 
a most able and learned judge, and shows great strictness in cri- 
minal proceedings. Per M’Lean j., ib. 116. 

4. (Election of several counts in the same indictment.) The court 

will not compel the prosecuting attorney to elect on which count 

in the indictment he will try the defendant, where there are dif- 
ferent counts, charging offences of different grades of the same 
class, and connected with the same transaction. The United 

States vy. Dickinson, ib. 325. 

(Conspiracy.) An indictment for a conspiracy to compass or 

promote a purpose, not in itself criminal or unlawful, by the use 

of criminal or unlawful means, must set forth the means intended 

to be used. Commonwealth v. Hunt et al., 4 Metcalf 111. 

An indictment alleged that the defendants, being journeymen 
boot-makers, unlawfuliy &c. confederated and formed themselves 
into a club, and agreed together not to work for any master boot- 
maker or other person, who should employ any journeyman or 
other workman who should not be a member of said club, after 
notice given to such master or other person to discharge such 
workman: Held, that there was no sufficient averment of any 
unlawful purpose or means. Jb. 

DEBTOR AND CREDITOR. (Effect of release under general 
assignment on liabilities accruing subsequently.) A. indorsed 
promissory notes and bills of exchange for the accommodation of 
B., and before they fell due B. failed and made an assignment of 
all his property for the benefit of his creditors: in this assignment 
A.’s liabilities for B. were set forth, and A. was placed among the 
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1 2 Sumner 19. 
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preferred creditors: A. and others accepted the assignment, and 
released all their several debts, dues, claims and demands against 
B.: B.’s property, which was assigned, was insufficient to pay the 
preferred creditors in full, and the proceeds thereof were divided 
among those creditors: Held, that the release discharged B. from 
any further liability to indemnify A. against the indorsements of 
said notes and bills. Pierce et al. v. Parker, ib. 80. 

B. assigned all his property in trust for the payment of his debts, 
and the securing of his indorsers whose liabilities for him were set 
forth in a schedule annexed to the deed of assignment. The in- 
dorsers of his notes and the holders thereof, with other creditors, 
accepted the assigned property in full payment and discharge of 
all claims which they then had, or thereafter might have, on ac- 
count of all demands, actions, causes of action and moneys men- 
tioned in said schedule; and covenanted not to sue or molest B. on 
account of the same: Held, that the terms of the instrument were 
sufficient to release B. from all liability to his indorsers: Held 
also, that the indorsers of B.’s notes were not released by the 
holders, whether the notes, at the time of the execution of the re- 
lease, were outstanding in the hands of parties who did not join 
in executing it, or were then in the hands of indorsees who did 
execute it. Reed vy. Tarbell, ib. 93. 

. (Application of payments.) A payment made on account of a 
running account of long standing, of which the debtor had never 
been furnished with a copy, or otherwise apprised of the entries 
contained in it, is not sufficient to warrant the court, so to apply 
the payment to the debt, as to pronounce the statutory bar removed. 
It should be left to the jury to say, on account of what indebted- 
ness the payments was made. Beltzhoover v. Yewell, 11 Gill & 
Johns. 212. 

To revive the items of an open account which are barred by 
the statute, by a payment in part or payment on account, it is ne- 
cessary it should appear that the payment was made on those 
items, or that the debtor with full knowledge of the charges barred 
by the statute, made the payment recognising their validity. Jb. 

Payments made generally, when there is nothing in the circum- 
stances of the case to show how the debtor expected them to 
apply, may be applied by the creditor, as he chooses. Rosseau 
et al. y. Cull et al., 14 Vermont 83, 
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3. (Assignment by debtor when void.) A sale of personal property, 
raised and kept on a farm by a tenant, is void against his credi- 
tors, if it is still kept by him on the farm, notwithstanding the 
owner of the farm agrees to keep it for the vendee, when such 
owner is not in actual possession. Rockwood vy. Collamer et al., 
ib. 141. 

EQUITY. (Creditor having different funds compelled to do 
equity.) A creditor who looks to two funds may be restrained to 
the use of one, if sufficient, at the instance of a creditor of one of 
the funds, or if satisfaction be obtained by the creditor of both 
funds out of the common fund, equity will give the other creditor 
a lien on the fund not exhausted. Findlay’s Ezrs. v. The Bank 
of the United States, 2 M’Lean 44. 

2. (Statement of complainant’s title.) Where a complainant files 
a bill, claiming for himself and others certain tracts of land, pur- 
chased in partnership, to sustain the suit it is enough to show that 
the land was purchased by the partnership funds, without specify- 
ing the amount contributed by each partner. Pratt v. Oliver et 
al., ib. 266. 

3. (Parties.) All persons materially interested in the subject matter 
of the suit must, if within the jurisdiction of the court, be made 
parties. There are some cases where a trustee may sue, without 
naming the cestui que trusts, but the cestui que trusts must be 
named where the object is to divest them of title. If the demand 
existed on the trust fund before the trust was created, a suit may 
be sustained against the trustee alone. And where the parties are 
so numerous as not to be inserted conveniently in the record, suit 
may be maintained in the names of a part for the whole. Jb. 

4. (Lapse of time.) The lapse of time is open to the defendant as 
a ground of defence, although by reason of the non-residence of 
the complainants the statute could have no effect against them at 
law. Bowman’s Devisees et al. v. Wathen et al., ib. 396. 

5. (Relief against a judgment at law.) A court of chancery will 
not grant relief to a party who has suffered a judgment at law to 
be rendered against him by default, unless prevented from defend- 
ing himself at law, by fraud, accident, or the conduct of the oppo- 
site party. Prather v. Prather, 11 Gill & Johns. 110. 

6. (Marshalling assets.) The general rule of marshalling assets, is 
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to apply first, the personal estate—then lands devised to be sold 

for payment of debts—then lands descended; and lastly, estates 

specifically devised, even though they were generally charged with 

_ the payment of debts. Chase v. Lockerman, ib. 185. 

If specific legacies have been applied to pay specialty debts, 
the specific legatees are entitled to contribution against the 
devisees of the realty—and if the general personal estate has 
been applied to the payment of specialty debts, and the simple con- 
tract creditors consequently thrown upon the specific bequests, 
the specific legatees in that case have a right to contribution from 
the devisees of the real estate. Ib. 

EVIDENCE. (Impeachment of credibility of witness.) To discre- 
dit a witness it is not competent to prove general bad character, 
disconnected with his veracity. The proper inquiry is, what is 
the general character of the witness where he resides, for truth. 
And the witness, under examination, may be asked, from your 
knowledge of his general character, would you believe him under 
oath. Particular facts of a criminal nature cannot be proved to 
discredit the witness: the inquiry must be general. The United 
States v. Vansickle, 2 M’Lean 219. 

. (Competence of party to a negotiable instrument.) In an action 
between the holder and the indorsers, the maker of the note, the 
defendants having released their costs, is a competent witness to 
prove that the note, after it was signed by him and passed out of 
his possession, was altered ina material part. But he is not com- 
petent to impeach the note by any facts within his knowledge at 
the time the note was made. His testimony must be limited to 
facts subsequently to his agency in the formation and negotiation 
of the note. Frazer v. Campbell et al., ib. 235. 

. (Competency of consignee in action for freight.) The consignee 

of goods, who has delivered them over without the payment of 

freight, is a competent witness in a suit by the master of the ves- 

sel against the owner of the goods. Bork v. Norton, ib. 422. 

. (Books of original entry.) Books of accounts are not evidence 

at common law. But entries made by a clerk, who is deceased, 

are evidence. The original book, however, must be produced. A 

copy from it cannot be received. ‘To make the entries evidence, 

they must haye been regularly entered, and the books, upon their 
39* 











456 JURISPRUDENCE. 





e 


face, must have the appearance of fairness. The rule on which 
this evidence is admitted, applies to all matters of entries made in 
a regular course of business by a person before his decease. 
Gale v. Norris and Burr, ib. 469. 

A ship-broker’s book and his suppletory oath cannot be received 

in evidence to support a charge for a commission on the sale of a 
vessel. Winsor & another v. Dillaway, 4 Metcalf 221. 
(Parol evidence to explain writing.) Parol evidence is admissible 
to identify a note which is provided for by an assignment of the 
maker’s property, but which is misdescribed in the schedule annexed 
to the assignment. Pierce v. Parker, ib. 80. 

A. and B., being tenants in common of a tract of land of 47 
acres and 28 rods, A. conveyed to B. a part thereof, bounding it, 
in the deed, “north on land this day deeded to A. by B.;” and on 
the same day, B. conveyed the other part of the same tract to A., 
bounding it, in the deed, “south on land this day deeded to B. by 
A.; to contain 24 acres, more or less.” Held, that the deeds 
were not void for uncertainty; that the deed from B. to A. was not 
to be construed to convey any precise quantity of land; but that 
there was a latent ambiguity as to the boundary between A. and 
B., which might be removed by extrinsic evidence. Held also, 
that evidence that A. and B., two years before said deeds were 
executed, had agreed to divide said tract, and caused a survey to 
be made of it, and had made a wall from the east to the west side 
of it, on the line of division indicated by the survey, and had ever 
afterwards severally occupied on each side of the wall, was sufli- 
cient to prove that the wall was the boundary intended by said 
deeds. Held further, that parol evidence was not admissible to 
show, by way of controlling the foregoing evidence, that A. and 
B. agreed, when the survey was made, to divide the tract into 
equal parts, and that in consequence of a mistake in the survey, 
the wall was not made on the true line of equal division. Crafts 
v. Hibbard, ib. 438. 


. (Depositions—Production of private correspondence.) When 


a deposition is taken in another state, under a commission, and 
the deponent is inquired of respecting letters written by a party to 
the suit, and is réquested to annex such letters or copies thereof 
to his deposition, he is not bound to do either: The most that can 
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be required of a deponent in such case, is, to furnish such extracts 
from letters received by him as relate to the subject of inquiry, 
upon being paid a reasonable charge for making such extracts. 
Amherst Bank v. Conkey, ib. 459. 

7. (Presumption of continuance of insanity.) The rule of evidence, 
that where insanity is proved or admitted at any particular time, 
it is presumed to continue, does not apply to insanity caused by a 
violent disease. Hix v. Whittemore, ib. 545. 

8. (Declaration of agent.) The rule arising from the relation of 
principal and agent is, that the declarations or representations of 
an agent, made in the course of and accompanying the transaction 
which is the subject of inquiry, and acting within the scope of his 
authority, may be proved as part of the res geste. Franklin 
Bank of Baltimore v. P., D. 5 M. Steam Navigation Co., 11 
Gill & Johns. 28. 

But the rule does not extend to declarations, or representations, 
made after the transaction, though in relation to it;—such decla- 
rations constituting no part of the res geste, and not being binding 
on the principal. Jb. 

9. (Evidence of what a deceased witness swore on a former trial.) 
Where in a trial of a cause, it is necessary and proper to prove 
what a deceased: witness swore on a former trial, between the same 
parties, where the issue or matter in controversy is the same; it 
is sufficient for the living witness who is called to testify, to prove 
that the deceased witness swore to certain facts, and he need not 
prove the precise words employed by such deceased witness. 
Garrott vy. Johnson, ib. 173. 

10. (Incompetency of witness from want of religious belief.) A 
person who believes that there is no God, is not a competent wit- 
ness. ‘T’o prove this it is competent to show his settled and previous 
declarations on the subject. Though the witness may have been 
for this reason incompetent, yet if the objection has been removed 
by a change of views, he should be examined, and whether there 
has been a change is a question of fact for the county court, and 
is not matter of error. Scott v. Hooper, 14 Vermont 535. 

EXECUTION. (Title of purchaser under execution.) However 
irregular a proceeding may be, the title of the purchaser cannot 
be affected by the irregularity, unless the proceeding was abso- 
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lutely void. If only voidable, the title must stand. If an execu- 
tion be issued on a dormant judgment, it is irregular, and the 
execution may be set aside on motion; but a title under a sale on 
such execution, is good. Lessee of Sumner v. Moore, 2 M’Lean 
59. 

2. (Death of defendant.) Where a levy has been made, the sheriff 
may go on and sell, though the death of the defendant occur sub- 
sequently to the levy. If however the defendant die before the 
levy, the judgment must be revived. J. 

FERRIES. (May be separate from the right of soil.) The part 
excepted is not conveyed, but remains in the grantor, and needs 
no words of perpetuity. The ferry right is an incorporeal here- 
ditament. It grows out of the soil, and may be granted the same 
as a rent or an advowson. In such a case the grantee has a right 
to use the soil for ferryways, but for no other purpose. And for 
any obstruction of this right he is entitled toa remedy. Bowman’s 
devisees & Burnley v. Wathen & others, ib. 376. 

FRAUDS, STATUTE OF. (Collateral undertakings.) The late | 

decisions in England require an agreement to pay the debt of | 
another, to state in it the consideration. In this country the 
weight of authority does not coincide with the English rule. 
Where the guarantor is the holder of a note and his guaranty 
forms a part of the transfer of it, a consideration sufficiently ap- 
pears from the nature of the transaction. How v. Kemball et 
al., ib. 103. 

2. (Contract for sale of growing timber.) A contract for the sale 
of growing wood and timber, to be cut and removed by the pur- 
chaser, is not a contract for the sale of any interest in or concern- 
ing lands, &c. within the statute of frauds. Claflin v. Carpenter, 
4 Metcalf 580. 

3. (Agreement partly in writing, and partly parol—Part perform- 
ance.) A paper signed by a party proposing to convey all the 
property, cannot be connected by parol with another paper not 
signed, for the purpose of designating the property designed to be 
conveyed, and thus escape the prohibitions of the statute of frauds. 
Moale v. Buchanan, 11 Gill & Johns. 314. 

An agreement to be within the statute of frauds, cannot be 
partly in writing and partly in parol. It must be entirely in wri- 
ting, and signed by the parties or their authorized agents. Ib. 
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Parol evidence may however so connect two papers, as to be 
evidence that they both related to and formed parts of one con- 
tract. Ib. 

An agreement entirely by parol and in part performed, may be 
specifically executed; part performance taking the case out of the 
statute of frauds. Jb. 

So where there was an agreement to convey two lots to trus- 
tees for creditors, in consideration of indulgence and extension of 
credit, void under the statute of frauds, taking possession of the 
property under the contract, and granting the indulgence, is such 
a part performance of the agreement, as will induce equity to 
execute it specifically. Jb. 

GUARANTY. (Notice to guarantor of notes of their nonpayment.) 
Where a separate guaranty is given of the payment of certain 
notes, the guarantor is entitled to reasonable notice of the non- 
payment or he will be discharged, unless the parties to the notes 
were insolvent at the period of their maturity. It is a well estab- 

| lished rule that the same degree of strictness in regard to giving 

notice to a guarantor, is not necessary to charge him as to charge 
an indorser. It is as necessary however that the guarantor should 
endeavour to obtain an indemnity from his principal as an in- 
dorser; and it is on this ground that a notice is as indispensable 
in the one case as the other. Lewis v. Brewster, 2 M’Lean 21. 
Foote et al. vy. Brown, ib. 369. 

2. (Effect of want of notice to guarantor.) If the parties who ought 
primarily to have paid the bill or note, were solvent at the time 
the same became due, and for some time afterwards and only sub- 
sequently became insolvent before notice, an inference of actual 

| damages from the want of notice to the party guaranteeing or other- 

wise collaterally liable, will prevail, until rebutted by actual proof 
that if notice had been given payment would not have been 
obtained. Jb. 

| 3. (Averment of notice in the declaration.) ‘The notice to the 

( guarantor must be averred in the declaration. And where there 
was an averment of notice more than seven months after the obli- 
gation matured, it was held bad on demurrer. Where there is an 
excuse for want of notice, it should be stated in the declaration. 
Tb. 

HUSBAND AND WIFE. (Divorce a mensa et thoro.) A wife 
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who is divorced from bed and board, and lives apart from her hus- 
band, may be sued, as well as sue, asa feme sole. Pierce v. 
Burnham, 4 Metcalf 303. 

2. (Desertion by husband.) The desertion of a wife by her hus- 

’ band, which will enable her to sue and render her liable to be 

sued, as a feme sole, must be an absolute and complete desertion, 
by his continued absence from the commonwealth, and a volun- 
tary separation from and abandonment of his wife, with an intent 
to renounce, de facto, the marital relation, and leave her to act as 
a feme sole. Gregory v. Pierce, ib. 478. 

3. (Assignment of wife’s chose in action by husband in trust for 
her separate use, good against his creditors.) When a wife’s 
distributive share of her father’s estate is in the hands of her for- 
mer guardian, an assignment thereof by the husband, in trust for 
her separate use during her life, and for the use of her children 
after her decease, is not fraudulent as to his creditors, and they 
cannot reach such assigned property by the trustee process. Gas- 
sett v. Grout, ib. 486. 

4. (Wife's equity to a settlement.) Where the husband seeks by a 
bill in chancery to recover a sum or sums of money due to his 
wife, the equity of the wife to a settlement is unquestionable, and 
in such cases it is the invariable practice to include a provision 
for the issue of the marriage. Groverman and wife v. Diffen- 
derffer, 11 Gill & Johns. 15. 

5. (Conveyance by husband in fraud of wife.) A conveyance by 
the husband, shortly before his death, of all his property, both 
real and personal, to his children, without any valuable consider- 
ation, and with the intent to defeat his wife of her dower and her 
share of the personal estate, securing at the same time to himself 
the possession, use and control of it during his life, is fraudulent 
against the claims of the wife, and will be set aside. Thayer v. 
Thayer et al. 14 Vermont 107. 

Though the wife separate from the husband by reason of family 
discord, yet such separation is no forfeiture of her right of dower 
and her share of the personal estate, though she may have no 
justifiable cause of separation. Jb. 

6. (Lands of the wife liable in judgment against husband and wife 
for debt dum sola.) The lands of a married woman may be set 
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off, during coverture, in satisfaction of an execution issued upon a 
judgment against her and her husband, founded on a contract 
executed by her previously to her marriage. Fox v. Hatch, ib. 
340. 

INTEREST. (On loss in policy of insurance.) A contract in a 
policy of insurance, to pay the loss on a certain day after proof 
thereof, is not a contract to pay interest after that day if the loss 
be not then paid. Oriental Bank v. Tremont Ins. Co., 4 Met- 
calf 1. 

INTESTACY. (Representation—Brothers’ and sisters’ children.) 
The act of 1820, ch. 191, sec. 4, declares that there shall be no 
representation among collaterals, after brothers’ and sisters’ chil- 
dren. ‘The judicial interpretation given to that language, whieh 
is borrowed from the statute of distributions of 22 Car. 2, ch. 10, 
is, that brothers’ and sisters’ children, mean the children of the 
brothers and sisters of the intestate, and that there shall be no 
representation among collaterals after the children of the -brothers 
and sisters of the intestate, who died seized. Porter v. Askew, 
11 Gill & Johns. 346. 

L. died seized, intestate and without issue; she left A. en aunt, 
and children of uncles and aunts. Held, that under the act of 
1820, ch. 191, sec. 4, A. was entitled to the whole estate. Jb. 
JUDGMENTS. (Conclusiveness of judgment of one state in the 
courts of another.) Under the constitution and laws of the United 
States, a judgment obtained in one state has the same effect in 
every other state. It is conclusive of the subject matter of con- 
troversy, and no plea can be filed which contradicts the record. 
Jacquette v. Hugunon, 2 M’Lean 129. 

. (What may be pleaded in action on a judgment of a sister state.) 
The statute of limitations of the state where the suit is brought 
may be pleaded, also a release or payment, but the plea of nil 
debet which controverts the judgment, cannot be pleaded. The 
plea of nul tiel record is the proper and the only plea that brings 
before the court the validity of the record and the description of it 
as set forth in the declaration. Jb. 

. (Effect of judgment of a sister state—Judgment in attachment.) 
A judgment of a court in another state is not entitled to full 
faith and credit under the constitution and laws of the United 
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States, unless the court had jurisdiction of the parties as well as 

of the cause. Gleason v. Dodd, Admr., 4 Metcalf 333. 

In an action on a judgment rendered in another state, the de- 
fendant may impeach such judgment by proof that he had no legal 
notice of the suit, and never appeared therein and submitted to 
the jurisdiction of the court, either in person or by authorized 
attorney. Jb. 

The record of a judgment, rendered in another state against the 
administrator of the original plaintiff in the suit, set forth that the 
death of such plaintiff was suggested, and that “ D., administra- 
tor, then came in,” and that “ the plaintiff, administrator, as afore- 
said,” afterwards became nonsuit, whereupon judgment was ren- 
dered against him for costs. In an action on this judgment, brought 
in this state against the administrator, it was held that he might 
prove, in defence, that he never appeared in the original suit, nor 
authorized any one to appear for him and prosecute the same. Jb. 

The authority of an attorney to commence and prosecute a suit 
is revoked by the death of the constituent, and he has no authority, 
without a new retainer, to appear in the suit for the constituent’s 
executor or administrator. Jb. 

In an action in this state on a judgment of a court in another 
state, rendered for costs against a plaintiff in a suit commenced 
there, he may defend successfully by showing that he gave no 
authority to institute such suit, and had no knowledge thereof 
before judgment was rendered therein. Watson v. New England 
_ Bank, ib. 343. 

. (Form of action upon judgments of sister state.) An action of 
assumpsit will not lie upon the judgment of another of the Ameri- 
can states. The declaration must be in debt, counting upon the 
judgment asa record. Boston India Rubber Factory v. Hoit, 
14 Vermont 92. 

LEASE. (Lease disclaimed by tenant is not binding on the land- 

lord.) A parol lease under which no act has been done by the 

lessee, who has constantly repudiated it, but who has enjoyed the 
premises for the term, may be treated by the lessor as a subsist- 
ing lease, and he may seek his remedy upon it; or he may bring 
his action and recover the rent on a count for use and occupation. 
Scott v. Hawsham, 2 M’Lean 180. 
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2. (Operation of surrender.) A lessee who erects on the demised 
premises, a building, which he has a right to remove, renounces 
that right by surrendering his leasehold interest to the lessor, 
without reservation; and the right is not revived by his subse- 
quently taking another lease of the same premises, from the same 
lessor. Shepard vy. Spaulding, 4 Metcalf 416. 

Where a lessee for years conveys his leasehold interest to his 
lessor, who is owner of the fee, by an instrument in the form of 
the lease which he received from him, the legal operation of 
such instrument is a surrender of the lease, and a merger of the 
term. Ib. 

3. (Where rent is to be part of the produce.) Where one person, 
in terms, leases a portion of an entire farm, the rent to be paid in 
a specified proportion of the product of the whole farm, the remain- 
ing portion being the property of the lessee, and the lessee ex- 
pressly stipulating to deliver such rent at a time and place named, 
he must sever that portion of the products which constitutes the 
rent, from the mass, or he will be liable upon his contract for the 
entire sum. Admr. of Nye v. Estate of Manwell, 14 Vermont 14. 

If one let a farm to another, to be paid for the use of it in one 
half the crops, to be delivered on the farm, the lessor is only a 





tenant in common of the crops at most, until his portion is 
severed. Quere: Whether he be strictly a tenant in common 
even! Hurd y. Darling et al., ib. 214. 

4. (Lease of chattels.) Where the owner of cattle leased them, with 
a farm, for four years, under an agreement that at the expiration 
of the four years, the lessee might either return the cattle or pay a 
stipulated price for them, and the lessee sold the cattle before the 
four years had expired, it was held, that such sale determined the 
lessee’s right of possession, and that the owner might maintain 

trover for the cattle against both seller and purchaser. Grant v. 
King et al., ib. 567. 

LEGACIES. (Abatement of.) A testator, after giving sundry 
legacies, specific and pecuniary, and making a residuary legatee, 
directed by his will, that five per cent. yearly interest, from the 
time of his death, should be paid on all the pecuniary legacies, 
except that given to the residuary legatee, until the property, from 
which the principal of the legacies was to be paid, should be con- 
VOL, Il. 40 
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verted into money: The testator. afterwards made a codicil, in 
which he expressly confirmed the will, in all respects except so 
far as it should be revoked or altered by the codicil, and gave an 
additional pecuniary legacy, without mention of interest thereon, 
and directed that it should be paid before anything should be 
paid to the residuary legatee mentioned in the will: ‘The assets of 
the testator, when converted into money, were not sufficient, after 
paying the specific legacies, to pay the pecuniary legacies in full, 
with interest. Held, that the legacy given by the codicil was not 
to be postponed to the other pecuniary legacies, but that all of 
them were to be paid pro rata, with five per cent. yearly interest 
thereon from the testator’s death. Washburn vy. Sewall et al., 4 
Metcalf 63. 


. (What constitutes a charge on real estate.) A testator devised 


all his real estate to his sons, by their paying to each of his daugh- 
ters a certain sum “ out of the estate.” Held, that the sons took 
an absolute estate in fee, charged with the legacies to the daugh- 
ters, and not an estate upon condition; and that the daughters had 
a remedy, for nonpayment of their legacies, not only against the 
sons, but also against any terre-tenants who purchased the estate 
with notice of the charge. Taft & wife y. Morse et al., ib. 523. 


LIMITATIONS. (The sovereign not barred.) The United States 


te 


suing in a state court are within the exceptions of the act of limi- 
tations, in favour of the sovereignty of the state. The former 
government being possessed of a part of that sovereignty. Swear- 
ingen v. The United States, 11 Gill & Johns. 373. 


- (Promise to revive a debt barred.) In an action on a promis- 


sory note, where the maker, after the statute of limitations had 
run, said it was a just debt and ought to have been paid but he 
became poor and could not pay it, but that he would pay one-half 
of it at a frture period if the pavee would give up the note: Held, 
that such acknowledgment did not take the case out of the statute 
of limitations. Cross v. Conner, 14 Vermont 394. 


MASTER AND SERVANT. (Liability of master to servants.) 


Where a master uses due diligence in the selection of competent 
and trusty servants, and furnishes them with suitable means to 
perform the service in which he employs them, he is not answer- 
able to one of them, for an injury received by him in consequence 
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of the carelessness of another while both are engaged in the same 
service. Farwell y. Boston and Worcester Rail Road Corpo- 
ration, 4 Metcalf 49. 

MORTGAGE. (Rights of assignee.) A mortgage assigned in 
payment of a debt is not held by the assignee subject to the claims 
of the creditors of the assignor. Although there may be an equi- 
table lien on the mortgaged premises, yet the assignee having no 
notice of it is not affected by it. Generally the mortgagor may 
claim the same rights against the assignee of a mortgage as against 
the mortgagee. If the mortgagor have a set-off or mutual credit 
against the mortgagee, it is not affected by the assignment. A 
payment made to the mortgagee, after the assignment but before 
the mortgagor has notice of it, is good against the assignee. Hub- 
bard v. Turner, 2 M’Lean, 519. 

2. (Fixtures as between mortgagor and mortgagee.) Fixtures, and 
additions in the nature of fixtures, which are placed in a building 
by a mortgagor, after he has mortgaged it, become part of the 
realty, as between him and the mortgagee, and cannot be removed 
or otherwise disposed of by him while the mortgage is in force. 
Winslow et al. vy. Merchants’ Ins. Co., 4 Metcalf 306. 

A steam engine, boilers, &c., and machinery adapted to be 

moved by such engine, by means of connecting bands and other 
gearing, which are placed in a building designed for the manufac- 
ture of steam engines and other heavy iron work, are fixtures, or 
in the nature of fixtures. Jb. 
3. (When a mortgage is real and when personal estate.) A mort- 
gage interest before foreclosure, is considered in equity as a chat- 
tel interest, and as such belongs to the executor, and though the 
technical fee may descend to the heir, he takes it in trust for the 
personal representative. Chase v. Lockerman, 11 Gill & Johns. 
186. 

But as between the real and personal representative, the mort- 
gagee may by a manifest declaration of his intent, convert the 
mortgage as well as any other part of his personal estate, into 
land, and make it pass accordingly. Ib. 

PARTNERSHIP. (Admissions of one partner after dissolution.) 
A letter of one of the defendants who were partners, admitting the 
account on which the action was brought, is not admissible to 
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bind the firm, the letter having been written after the dissolution. 
Bispham y. Patterson et al., 2 M’Lean 87. 

2. (Adoption by firm of prior individual liability.) Goods were 
purchased by one of the defendants, for which a promissory note 
was given; afterwards he entered into partnership with the other 
defendant, and by the consent of both partners and the holder of 
the note, the words “and company” were added to make the note 
stand against the firm: Held that the note was binding on the 
company. Crum v. Abbott et al., ib. 233. 

3. (How far partnership may be proved by declarations.) If an 
individual hold himself out to the world as a partner in a concern, 
he is liable as such, though he have no interest in it. But this 
holding out must be such as to justify an inference that the creditor 
had knowledge of it. Or the representation of partnership must 
be made to him. A declaration by an individual that he was a 
partner, to some four or five individuals, of which the creditor, 
when he trusted the firm, could have had no knowledge, will not 
constitute a liability. To rebut such declarations, as conducing 
to establish a partnership in fact, the contract made between the 
parties, though by parol, may be proved. Benedict et al. v. 
Administrators of Davis, ib. 347. 

Where it was attempted to be proved that a partnership existed 
between two persons as innkeepers, W&c., by the admission of one 
of the alleged partners, and by the course and circumstances of 
their business and their joint use of the property connected with 
the tavern house, it was held that an assignment of the tavern 
furniture and accounts, by the other alleged partner, to a third 
person, for the payment of the assignor’s debts, might be given in 
evidence as tending to rebut the testimony on the part of the plain- 
tiff, and to show that the alleged partners had not been in the joint 
receipt of the income of the tavern. Callender vy. Sweat et al., 
14 Vermont 160. 

4. (Notice of dissolution.) ‘There are two modes of giving notice 
of the dissolution of a copartnership, which will discharge an 
outgoing partner. One is express notice, by circular or otherwise, 
to those with whom the firm has had dealings. The other by 
publication in some newspaper of general circulation. This latter 
notice is conclusive on those who had not had dealings with the 
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firm. And as to those who have had dealings with the firm, such 
a publication would be received as evidence to the jury, who must 
determine, from all the circumstances of the case, whether the 
party had notice. Shurlds v. Tilson and Pitkin, 2 M’Lean 458. 


5. (Agreement to discharge one of several partners.) A., of London, 


gave a letter of credit to B. & C., of Boston, who thereupon drew 
bills on A., which he accepted and paid: B. had other accounts 
with A., in which C. had no concern: C. had funds in the hands 
of B., and requested B. to remit to A. and close the account of B. 
& C.: B. afterwards made a remittance to A. and advised him, 
by letter, of other forthcoming remittances, and requested him to 
apply the sum, which was actually remitted, to B.’s account gene- 
rally, and place the bills which A. had accepted and paid for B. 
& C. to B.’s debit: This letter was shown to C. before it was for- 
warded to A.: A. replied, that he had received B.’s letter, and 
“noted the contents:” This letter was also shown to C.: Before 
this letter was received, B. failed, being largely indebted to C. ; 
and in about seventy days after the letter was written, A. suspended 
payment, not having, in his correspondence, again alluded to B.’s 
request to debit him with the bills accepted and paid for B. & C.: 
About four and a half months after said letter was written, A. for- 
warded his account against B. & C. and it was put in suit. Held, 
that A. had not, by the terms of his letter to B., agreed to discharge 
C. and look for payment to B. alone; that there was no considera- 
tion for such agreement, if it had been made; and that A. was 
entitled to recover of B. & C. Wildes v. Fessenden, 4 Metcalf 12. 


. (Real estate held by firm.) Real estate, purchased by partners, 


for the partnership business and with the partnership funds, though 
conveyed to them by such a deed as, in case of other parties, 
would make them tenants in common, is considered, in equity, as 
part of the partnership stock, and is to be applied, if necessary, 
towards payment of the partnership debts. ‘Though such estate 
is considered, at law, as the several property of the partners, yet 
it is held subject to a trust arising by implication of law, by which 
it is liable to be sold and the proceeds brought into the partnership 
fund, so far as is necessary to pay the debts of the firm; and nei- 
ther the widow nor the heirs of a deceased partner can claim any 
beneficial interest in such estate, until the claims of the creditors 
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of the firm are first satisfied. Burnside et al. vy. Merrick et al., 
ib. 537. 


7. (Sealed instruments executed by one partner.) A sealed con- 


tract executed by one of several partners in the name of the firm, 
binds the firm, if the other partners assent to or ratify such con- 
tract; and their assent or ratification may be by parol authority 
previously given, or by acts or parol admissions, or by acts with- 
out any parol admissions afterwards; provided the acts be such as 
would not have been done if such assent had not been given. 
Swan y. Stedman et al., ib. 548. 


8. (Judgment against one partner is a merger even against a dor- 


mant partner.) Where the ostensible partner had given notes in 
the partnership name, for merchandise purchased for the uses of 
the partnership, upon which the payee in ignorance of the part- 
nership sued and recovered judgment against the former alone, it 
was held, in an action afterwards brought against the dormant 
partner, that the liability of the latter upon the notes, was extin- 
guished by the judgment. Moale v. Hollins, 11 Gill & Johns. 11. 


PATENT. (Sale of patent right.) Where A. sells to B. the right 


to 


of making and vending a stove, for which he claims a patent, 
(which patent is not yet obtained,) and A. takes out a patent which 
is void, because it claims more than A. has invented, and A. sub- 
sequently takes out a second good patent: Held, that A. has a 
right of action against B. for an account of sales made prior to the 
second patent. Stanley v. Whipple, 2 M’Lean 35. 


. (Second patent in lieu of a void patent.) Under the thirteenth 


section of the patent law, passed July 4th, 1836, the second patent 
has relation back to the emanation of the first patent, as fully for 
every legal purpose, as to causes subsequently accruing, as if the 
second patent had been issued at the date of the first one. Jb. 


. (Utility of patent.) The advertisements and admissions of the 


assignee of the patent as to its value and utility, are admissible 
against him. Jd. 


. (Patents for improvements in patented machines.) A patent for 


an improvement in a machine which had been previously patented 
to another person, cannot protect the right of the patentee, unless 
the improvement be substantially different in principle from the 
original invention. An alteration merely formal or a slight im- 
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provement, will give no right. The jury will determine from the 
models exhibited and the other evidence, whether there is a differ- 

( ence in principle between the two machines. That is called prin- 
ciple in a machine, which applies, modifies, or combines mechanical 
powers to produce a certain result. Smith v. Pearce et al., ib. 
176. 

PLEADING. (Plaintiff’s title must be set out in narr.— What 
will be cured by verdict.) Where an action is brought by a pa- 
tentee of an invention against his vendee on his contract of sale, 

the declaration must aver that a patent had been obtained or that 

| the exclusive right was vested in the plaintiff; it will not be suffi- 
cient to aver that he claimed a patent or exclusive right. An 
omission of such averment, however, is aided by verdict, where 
the declaration stated that he claimed a patent, and that the de- 
fendant possessed and enjoyed the right under the contract. The 
court must presume that on the trial the exclusive right was 
proved to be in the plaintiff. Stanley v. Whipple, ib. 35. 

2. (Variance.) A note dated at Cincinnati, and described in the 
declaration as dated at Cincinnati, in the state of Ohio, to wit, &c., 

is admissible in evidence; especially where the fact is proved or 

admitted that Cincinnati is in the state of Ohio. The contract 
being transitory, and the place where it was made having no effect 
upon its construction, the words in the state of Ohio may be re- 
jected as surplusage, and need not be proved. Drake v. Fisher, 
ib. 69. 

3. (Upon statutes.) In pleading upon statutes, where there is an 
exception in the enacting clause, the plaintiff must show that the 
defendant is not within the exception; but if there be an exception 
in a subsequent clause, that is matter of defence. Walker v. 
Johnson, ib. 96. 

4. (Joint trespasses.) The rule is well established that there may 
be several judgments against different individuals for the same 





trespass, but only one satisfaction. One joint trespasser cannot 
plead in bar a prior judgment against another for the same tres- 
pass; but to be a good bar the plea must state that the prior judg- 
ment has been satisfied, or at least that the plaintiff has elected to 
take the judgment by issuing execution on it. Matthews vy. Mened- 
ger, ib. 149. 














470 JURISPRUDENCE. 








5. (Judgment against one of several joint debtors.) Where judg- 
ment is taken against one, in a suit against several partners, the 
cause of action is merged, and such judgment may be pleaded in 
bar to a subsequent action against one or all the debtors. Wood- 
worth v. Spaffords et al, ib. 168. 

6. (Infancy when pleadable.) Infancy is a good bar to an action 
founded upon a false and fraudulent warranty upon the sale of a 
horse. West v. Moore, 14 Vermont 447. 

POST-OFFICE. (Non-residence of postmaster.) A postmaster, 
until the action of the postmaster-general, does not vacate his office 
by remaining out of the neighbourhood of the office. If he keep 
the office by an assistant, he is still responsible to the department 
and to individuals. The United States v. Pearce, 2 M’Lean 14. 

2. (Detaining letters.) The 21st section of the post-office law, 
which prescribes a punishment for the detention of a letter or 
packet, refers to a letter or packet detained, before it reaches the 
place of destination. Ib. 

3. (Stealing letters.) The stealing or taking a letter, as expressed 
in the same law in the 22d section, means a clandestine taking— 
not a taking through mistake or with an innocent intent. It must 
be a taking with a criminal intent. Jb. 

4. (Offences under the post-office law.) Offences under the post- 
office law are not felonies. ‘They are misdemeanors; and, in 
such cases, less nicety in the form is required, than in indictments 
for felonies in England. It is not necessary to give a particular 
description of a letter charged to have been secreted and embez- 
zled by a postmaster. Nor to describe the bank notes, particu- 
larly, inclosed in the letter. But if either the letter or the notes 
be described in the indictment, they must be proved as laid. It is 
enough to show that the letter came into the hands of the post- 
master, in the words of the statute, without showing where it was 
mailed, and on what route it was conveyed. The United States 
v. Lancaster, ib. 431. 

POWER. (Power to sell real estate.) A letter of attorney, em- 
powering the attorney to sell any of the constituent’s real estate, 
authorizes him to sel! real estate which the constituent acquires 
after the execution of such letter. Fay et al. v. Winchester, 4 
Metcalf 513. 
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2. (Devise that lands be sold, in whom the power vests.) P. de- 


vised as follows—*I wish all my debts to be as speedily paid as 
possible, for which purpose I desire that the tract of land on which 
D. lives, together with all my personal property thereon, may bé 
sold, and applied to that purpose; and in aid of that, so much of 
my city property as may be necessary to effect that object,” and 
appointed S., G., and L. executors of his will. Upon the construc- 
tion of this will, it was held, that the executors of P., whose duty 
it was to pay the debts of the testator with the proceeds of sale, 
had the right at common law to make the sale, and competent 
power to pass the legal title under the will to the purchaser, upon 
payment of the purchase money; that the power to sell in this 
case, was given to the executors by implication, and that the trust 
to apply the proceeds to the payment of debts, would continue the 
power in the surviving executor. Magruder v. Peter, 11 Gill & 
Johns. 217. 


PRESUMPTION. (Of payment from lapse of time.) After the 


lapse of twenty years, a presumption of payment of a bond or 
note arises, and under peculiar circumstances, it may arise on a 
shorter time. This presumption may be rebutted by circum- 
stances. Denniston v. M’ Keen, 2 M’Lean 253. 


PRINCIPAL AND SURETY. (The relation merged as to credi- 


oo 


4. 


tor by judgment.) A judgment against an accommodation indorser 
who is considered as a surety and also against the drawer, merges 
the relation of principal and surety. In such a case the only 
remedy is for the surety to pay the judgment, and ask to be sub- 
stituted to all the rights of the principal. Findlay’s exrs. v. The 
Bank of the United States, ib. 44. 


. (Acceptance by creditor of principal’s property in payment.) A 


debtor has a right without the assent of his surety, to convey his 
property at an agreed price to the creditor in payment of the debt; 
and a court of equity will not set aside such conveyance at the 
instance of the surety, unless there has been fraud. Jb. 


. (Time given to principal.) The surety has a right to pay the 


note and be substituted to all the rights of the holder, and any act 
of his, such as giving time to the principal, which suspends this 
recourse by the surety, releases him. Fuller v. Milford, ib. 74. 
(Remedy of surety.) In some cases, independently of any statu- 
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5. 


tory provision which exists in Indiana, the surety by a bill in 
chancery may compel the creditor to use due diligence. Jb. 

( Time given to principal, must be by a binding agreement, and 
such as debtor could not have obtained without it.) ‘Time given 
to the principal, at the instance of the surety or with his consent, 
affords no ground for his release. And without such instance or 
consent, the giving of time must be upon sufficient consideration. 
If the principal confess judgment at the first term, with stay of 
execution until the second, and it appears that in the ordinary 
course of the business of the court, a judgment could not have 
been obtained before the second term, no time is given which aflects 
the liability of the surety. Suydam & Co. v. Vance, ib. 99. 


. (Notice by surety to creditor to sue.) ‘The surety by giving 


notice to the creditor, and requesting him to sue the principal 
debtor, who is in failing circumstances, does not release himself, 
though the principal should become insolvent. ‘The relief of the 
surety, under such circumstances, is in equity. Executors of 
Dennis v. Rider et al., ib. 451. 
(Subrogation.) The surety, on the payment of the debt, is enti- 
tled to be substituted to all the rights of the creditor. This does 
not mean that the original obligation, which is discharged by the 
payment, shall be assigned to the surety; but mortgages, &c. Jb. 
A. guarantied payment of notes and bills of exchange which a 
bank might discount for B. during one year, to the amount of 
$3000 only in the whole: The bank discounted ten notes for B., 
at different times during the year, amounting in the whole to 
$3605, which notes were not paid by the makers or indorsers; 
and notice of nonpayment was given to A., as the notes severally 
fell due. Ina suit by the bank against A. on his guaranty, it 
was held that he was liable, not for the gross sum of $3000, but 
for a sum not exceeding that amount on the notes discounted, and 
also for interest on the several notes, after they fell due and notice 
of nonpayment was given him: Held also, that A., on paying the 
notes to said amount, and interest, would be entitled to have them 
delivered to him for his use and benefit; and that, as the first eight 
notes amounted to $2782.29, and the ninth note was for $460, 
the bank would be trustee of A. in the sum of $217.71, part of 
said note. Washington Bank vy. Shurtleff, 4 Metcalf 30. 
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8. (Application of payments by debtor as against sureties.) The 


general doctrine as to the application of payments, is, that if the 
debtor fail to apply them, the government may do so. If both 
fail, the law will make the application as the principles of justice 
shall require. Where different sets of sureties are concerned, this 
rule does not govern. Sureties are only bound, on a receiver of 
public moneys’ bond, that he shall pay over all moneys received, 
after the execution of the bond. ‘They are not bound for any 
previous defalcation. And the government cannot bind them, by 
the exercise of any supposed power, to make application of the 
payments made. If the sureties are at all responsible, they must 
be made so by strict law. As, between different sureties, the 
court will apply the payments so as to avoid injustice. And this 
they can do from the face of the transcript. Where the payments 
exceed the receipts in any one quarter, the excess shall be applied 
to the payment of the previous quarter, though such quarter be 
prior to the date of the bond. Where a general payment: has 
been made some years after expiration of the bond, the payment 
must be applied, as stated on the transcript, to discharge, pro 
tanto, the general balance. United States vy. Linn et al., 2 
M’Lean 501. 


RIVERS. (Riparian property.) The rights of a proprietor, 


to 


bounded by a navigable river, extend to high-water mark; if the 
river be unnavigable, to the middle of the stream. By the com- 
mon law, rivers are only navigable as high as the tide ebbs and 
flows; this not so in this country. Bowman’s devisees et al. v. 
Wathen et al., ib. 376. 


. (Right of the state to the soil.) The state has the right to grant 


the soil covered by navigable waters, subject to the public or com- 
mon right of fishing and navigation. Wilson v. Inloes, 11 Gill 
& Johns. 351. 


SHIPPING. (Freight.) Where a vessel is unable to reach the des- 


tined port, and the owner of the cargo receives it at an interme- 
diate port, freight, pro rata itineris, may be recovered. The 
master, who is driven into an intermediate port by stress of weather, 
and his vessel is unable to proceed, is bound to repair his vessel 
in convenient time, or procure another vessel to convey the goods. 
And if he fail in this, he is not entitled to freight. Where the 
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owner of the cargo is the cause why it is not transported to the port 
designated, full freight may be demanded. A permanent embargo 
excuses the master from the performance of his contract. If the 
obstruction be temporary, it suspends it. A contract for the trans- 
portation of goods on our lakes may not, in every respect, be sub- 
ject to the maritime rule which applies to the high seas. If there 
be an obstruction on the lake, a land conveyance may be resorted 
to. Bork vy. Norton, 2 M’Lean 422. 

TENANTS IN COMMON. (Where one tenant in common may 
maintain trover against his companion.) One tenant in common 
cannot maintain trover against his co-tenant of the same chattel, 
for any act less than the destruction of his interest therein. Hurd 
v. Darling et al., 14 Vermont 214. 

TRUSTEES. (Purchase by trustee of trust estate—Conversion of 
fund by trustee.) It is a well established principle in equity, that 
the act of a trustee shall not prejudice his cestui que trust. If a 
trustee purchase the estate of his principal, the sale as a matter of 
course is set aside, unless ratified. If a trustee purchase land with 
the trust fund, and take the conveyance in his own name, in equity 
the land is held as a resulting trust. Wherever the trust fund is 
converted into another species of property, if its identity can be 
traced, it is liable in its new form to the. cestui que trust. In such 
a case, the cestui que trust may exercise his option either to take 
the property or pursue some other remedy. Piatt v. Oliver et 
al., 2 M’Lean 269. 

2. (Statute of limitations—Lapse of time.) The statute of limita- 
tions does not run against an established trust, nor will lapse of 
time, except under extraordinary circumstances, have any opera- 
tion. Ib. 

3. (Sales by trustees.) The court will not set aside a sale, in all 
other respects unexceptionable, for inadequacy of price, unless so 
grossly inadequate as to indicate a want of reasonable judgment 
and discretion in the trustee. Glenn vy. Clapp, 11 Gill & Johns. 2. 

But if any other just cause appears to doubt the propriety of the 
sale, inadequacy of price would be a consideration very proper to 
be viewed in connexion with it. Jb. 

UNITED STATES. (Oath under act of congress may be admin- 
istered by a state officer.) Where an act of congress requires an 
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oath to be administered, such oath under the usage of the proper 
department of the government, may be administered by a state 
officer having power to administer oaths. The United States v. 
Winchester, 2 M’Lean 135. 

2. (Judgment against debtors of the United States.) The act of 
March 3d, 1797, which provides that judgment shall be given at 
the return term against debtors of the United States, on motion, is 
limited to cases in which the principal debtor is party to the action. 
The United States y. Lyon et al., ib. 249. 

3. (Sales of public lands.) On a sale of public lands, it is not un- 
lawful for individuals to associate together to purchase for their 
joint interest where there is no fraud. Piatt v. Oliver et al., 
ib. 267. 

4. (Seizures under the revenue laws.) It is the duty of an officer of 
the customs, on making a seizure of goods for having been im- 
ported in violation of the revenue laws, to institute proceedings in 
rem in the district court. The district court has exclusive juris- 
diction of forfeitures. Whether the seizure has been rightful or 
tortious, cannot be ascertained until the matter has been adjudged 
by that court. Ifthe person making the seizure refuse to proceed 
in the district court, on application to the court by the owner, he 
will be compelled to do so, or return the goods. The pendency 
of the proceedings in rem may be pleaded in abatement, to an 
action of trespass against the officer. Hall v. Warren et al., 


ib. 332. 
VENDOR AND VENDEE. (When vendee may disafirm the 
y contract.) A court of equity will not decree a specific perform- 


ance of a contract, at the instance of the vendor, where he has 
been guilty of a gross negligence, and the property has greatly 
deteriorated in value. The consideration of the purchase having 
been paid to the vendee, in case of his death, his representatives 
are bound to use, at least, reasonable diligence in executing a con- 
veyance. Where the vendor has been so negligent as to have no 
claim on a court of equity, for a specific performance, the vendee 
may disaffirm the contract, and recover back the money paid, in 
an action for money had and received. Cooper v. Brown et al., 
ib. 495. 

2. (Action for purchase money.) The consideration acknowledged 
VOL. II. 41 
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to have been received on the face of a deed of conveyance, does 
not estop the grantor from showing, in an action for the purchase 
money, that the consideration has not been paid. Taggart v. 
Stanbery, ib. 543. 

- (Specific execution in equity.) Where a vendee asks the speci- 
fic execution of a contract for the sale of land, the vendor, having 
agreed that the deed should be made by him before the payment 
of the consideration, has no right to require the money to be 
brought into court. Nor has hea right to have the money brought 
into court when he is in default. Except, under peculiar circum- 
stances, the court will not compel.a vendee to accept a deed exe- 
cuted by an attorney. Johnson et al. vy. Sukeley, ib. 562. 

. (Representation or sale of chattels.) ‘Though a representation 

made by a vendor, respecting goods sold by him, be not true in 

fact, yet if he believe it to be true, it is not a ground of action by 
the vendee against him for fraud in the sale. Aliter, if he make 
an untrue representation, as of his own knowledge, not knowing 

whether it is true or false. Stone vy. Denny, 4 Metcalf 151. 

WATER COURSE. (Right of proprietor of soil to divert it.) 

The proprietor of land through which a stream runs, may obstruct 

the natural channel, and divert it into any portion of his land, if 

the water be returned into the former channel before it passes upon 

the land of another. Norton v. Volentine, 14 Vermont 239. 

The owner of the land below can maintain no action for any 
such obstruction or diversion until he is injured thereby, and, until 
that time, no prescription runs in favour of the continuance of such 
obstruction. Jb. 

But if, in such case, the new channel be obstructed so as wholly 
to divert the water from the land below, the proprietor below may 
maintain an action for such obstruction of the new channel, and 
that against the grantee of the owner of the land, at the time of 
the original diversion, and without any request to remove the ori- 
ginal obstruction. Jb. 

It would seem that one who cuts a canal through his own land, 
and erects mills, and diverts a portion of a stream from its accus- 
tomed channel upon the land of another, and is suffered to do this 
by the proprietor below for fifteen years, thereby acquires the 
right to do it. Jb. 
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WILL. (Construction of—Ezecutory devise.) H. devised the’ in- 
come, rents, and profits of his estate to his wife, during the mino- 
rity of his children, provided she should not marry again, and on 
no other condition; but if she should marry, then his will was that 
she should have, in lieu of the aforesaid income, $100 a year 
during her life, to be paid by his executors from the income of his 
estate, provided she should accept the same in lieu of dower: he 
further directed by his will, that as his children should arrive at 
full age, they should each receive, from the income of his estate, 
$100 annually, to be paid by his executors, if said income would, 
in their opinicn, admit thereof without injuring his wife and minor 
children. Then followed this clause in the will: “ It is understood, 
that during the time my wife enjoys the whole income of my said 
estate, she support and educate my children out of said income: 
and further, that if by intermarriage she shall vacate her claim to 
the whole of said income, and become entitled, in lieu thereof, to 
an annuity of $100 for life, then the residue of the income of my 
said estate, during the minority of my children, shall be appropri- 

\ ated to their support and education, as my executor shall direct.” 
The last devising clause was thus: “I further will and order, that 
upon the death of my wife, and all my children or the survivors 
of them attaining the age of 21 years, or the heirs of such of them 
as may decease, leaving issue, all my estate be divided between 
my said children and their heirs, agreeably to the laws of this 
commonwealth respecting the division of the estates of persons 
dying intestate’—with a limitation over to the testator’s nephews, 
if his children, after the death of the widow, should all die without 
issue. 

The executors appointed by H. declined the trust, and letters of 
administration were granted, with the will annexed: his widow 
refused to accept the provisions of the will, and claimed and took 
her dower. During her life, the son and daughter of H. (his only 
children, and who were minors when he died,) after they were 21 
years of age, made partition of all the real estate which was not 
set off to the widow as dower, and occupied it in severalty: the 
son also made a warranty deed to A., of a moiety of the reversion 
of the estate assigned as dower: the son and daughter both died, 
while the widow was alive, and the son left minor children, one of 
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whom brought a writ of entry, after the widow’s death, against 
A.’s grantee, and claimed title, under the will of H., to the estate 
thus conveyed to A. 

Held, that the demandant was entitled to recover; that an estate 
for years was given to the widow, which never took effect, be- 
cause she refused to take it, and claimed her dower; that the will 
gave to the children neither a vested nor a contingent remainder ; 
but that, on the death of the widow, the whole estate first vested 
in the grandchildren, who took it by way of executory devise. 
Holm v. Low, 4 Metcalf 190. 


. (Construction— When children named in a bequest will take per 


stirpes.) P. J. F., who died in the year 1839, by his will, exe- 
cuted in 1836, after*several charitable bequests, divided the resi- 
duum of his estate as follows: 

“The residue of my estate, real and personal, to be equally 
divided between the children of my sister, Ann Latimer, and their 
heirs forever, and the childrem of my sister Penelope Beall, and 
their heirs forever.” 

P. B., one of the sisters, survived the testator, A. L. being dead; 
the latter had seven children, the former four. 

The orphan’s court of Charles county directed that the personal 
estate of the testator should be divided among the legatees, per 
stirpes, giving half to the children of each sister, and this court, 
upon appeal, affirmed the decree. Alder et al. vy. Beall et al., 11 
Gill & Johns. 123. 
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CRITICAL NOTICES. 


1.—A Treatise on the Practice of the Court of Chancery, with an 
Appendiz of Forms and Precedents of Costs adapted to the last 
new orders. By Joun Sipney Situ, of the Six Clerk’s Office. 
Second American, from the second revised and enlarged London 
edition: with Notes and References to the American and late 
English Cases, by Davin Grauam Jr., Counsellor at Law. 2 
vols. Philadelphia: T. & J. W. Johnson, Law Booksellers, No. 
5 Minor Street. 1842. 


Tue subject of chancery practice is becoming every day more 
important and practical in America. The time is not very far dis- 
tant when the value of separate equity courts and jurisdiction will 
be appreciated, and such courts introduced into every state. As 
society advances, and its transactions become more complex and 
varied, the inconvenience of the administration of equity principles 
in courts of common law, and with common law forms, or even of 
the separate administration of law and equity by the same courts, 
will be apparent to all. We take the liberty of introducing here in 
connexion with this subject, a condensed and elaborate view of the 
various systems of equity in the different states, being a note to 4 
Kent’s Commentaries, p. 163. 

‘“‘In New Jersey, and in Mississippi, the jurisdiction and proceedings 
in chancery are ably digested by statute law; Elmer’s Digest. 
Revised code of Mississippi, 1824, and it is worthy of remark, that 
in New Jersey in particular, there is less innovation upon the com- 
mon and statute law of the land, as they existed at the revolution, 

41* 
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than in any other state. This contributes to render their system of 
jurisprudence very intelligible, familiar, and attractive to persons 
educated in the school of the common law. ‘The statute law of Mis- 
sissippi, under the revised code of 1824, is of the same character, 
and resembles the statute law of New York prior to the memorable 
revision in 1830. In Delaware, South Carolina, and Mississippi, 
equity powers reside in, and are exercised by, distinct and inde- 
pendent tribunals, upon the English model. This was also the case 
in New York until 1823, but now the exclusive jurisdiction in equity 
is withdrawn from the chancellor, and equity powers are partially 
vested in the circuit judges as vice-chancellors, and they exercise, in 
distinct capacities, a mixed jurisdiction of law and equity. The 
same mixed jurisdiction is conferred on the courts in Maryland and 
Virginia, and on the circuit courts in ‘Tennessee and Missouri. In 
Virginia, the high court of chancery, with a single judge, was organ- 
ized, and its powers and proceedings declared, in 1792; but it being 
found productive of great delay, three superior courts of chancery, 
one for each great district, were established in 1802. Revised Code 
of Virginia, vol. i. 88. 600. It since appears that the county and 
corporation courts, and the circuit superior courts, have chancery 
as well as law powers, and when sitting in chancery, they administer 
equity according to the course of procedure in the English chancery. 
1 Robinson’s Practice, 86. In the states of Vermont, Maine, New 
Hampshire, Massachusetts, Rhode Island, Connecticut, Ohio, Indiana, 
Illinois, Missouri, Michigan, Kentucky, North Carolina, Georgia, 
and Alabama, the jurisdiction of law and equity is vested in the same 
tribunal; but the chancery proceedings are distinct, and carried on 
by bill and answer, and in Georgia, and perhaps in some other 
states, cases in equity are generally decided by special juries, (Dud- 
ley’s Geo. Rep. 8. R.M. Charlton’s Rep. 134, 135, 138,) though 
the association of a special jury with the judge in equity, is held to 
be a matter of practice, and not of legal obligation. Ibid. 184. In 
some of those states, as in Maine, New Hampshire, and Rhode Island, 
chancery powers are confined to a few specified objects, or assumed 
in hard cases from necessity. In other states, as in Georgia for 
instance, equity powers are granted in all cases where a common 
law remedy is not adequate; and in Indiana, chancery powers are 
given not only to the supreme court and to the circuit courts, but 
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certain chancery powers are also conferred on the judges individually, 
in vacation time. In Louisiana, the distinction between law and 
equity, according to the theory of the English law, seems to be entirely 
unknown. So, in the provinces of Canada, they have no courts of 
chancery, and their courts of law exercise equity powers to a limited 
extent. In the Revised Statute Code of Connecticut, published in 
1784, p. 48, and again in 1821, p. 195, the courts having jurisdiction 
of suits in equity, are directed to proceed according to the rules in 
equity, and to take cognizance of such matters only wherein adequate 
remedy cannot be had in the ordinary course of law. But under this 
general grant, the equity system in Connecticut appears in practice 
to be broad and liberal. See Swift’s Digest, and Connecticut Reports, 
passim. In Ohio, the chancery powers conferred upon the supreme 
court and the courts of common pleas sitting as courts of chancery, 
by the statuie of 1831, entitled “ An act directing the mode of pro- 
ceeding in chancery,” are large and liberal, and would appear to 
constitute a very adequate jurisdiction. The digest in that statute of 
chancery powers and proceedings, is executed with much skill and 
ability. The same thing may be said of the chancery jurisdiction 
under the territorial act of Michigan, of April 23d,1833. In Massa- 
chusetts, the equity powers of the supreme judicial court are quite 
limited. The power to enforce redemption is confined to a statute 
provision, and the mortgagor must redeem in three years after entry 
by the mortgagee. See Erskine v. Townsend, 2 Mass. Rep. 493. 
Kelleran v. Brown, 4 ibid. 443. Skinner v. Brewer, 1 Pick. Rep. 
468. Jackson on Real Actions, 49. But in relation to trusts cre- 
ated by will, the courts of probate and the supreme judicial court 
have concurrent and general chancery powers, subject to appeal 
from the first to the last of those tribunals. So the supreme judicial 
court has ample equity powers to enforce by bill, and a course of 
proceeding in chancery, the specific performance of contracts con- 
cerning land, as against heirs, &c. Mass. Revised Statutes, 1835. 
Under the Plymouth Colony Laws, the court of assistants had not 
only supreme criminal and civil jurisdiction at law, but such matters 
of equity as could not be relieved by law, such as the forfeiture of 
an obligation, breach of covenants, and other like matters of apparent 
equity. Brigham’s edit. 1836, p. 260. In Pennsylvania, equity 
powers have been gradually assumed by their supreme court, from 
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the necessity of the case, and for the advancement of justice, with 
the aid of a few legislative provisions. The provincial legislature of 
Pennsylvania, from its earliest existence, made repeated efforts to 
unite chancery powers with those of the courts of law, by the acts of 
1701, 1710, and 1715, but those acts were successively disallowed 
by the royal council in England. The constitution of 1776, and the 
acts under it, gave to the courts of law a few specific equity powers, 
and the constitution of 1790 continued the same grant, and under 
the latter instrument various equity powers have been gradually 
granted, assumed, and amalgamated with the common law powers of 
the courts. Those principles of equity have been digested from the 
acts of the legislature, and the decisions of the supreme court, with 
diligence, ability, and judgment, in a clear and neat little code of 
equity law, under the unpretending title of ‘An Essay on Equity in 
Pennsylvania, by Anthony Laussat Jr., Student at Law, 1826.’ 

“In January, 1835, the commissioners appointed to revise the civil 
code of Pennsylvania, made an elaborate report to the legislature, 
upon the administration of justice, in which they proposed to invest 
the supreme court and the several courts of common pleas with spe- 
cific but more enlarged equity powers than had heretofore been 
exercised. ‘They recommended, and in reference to the established 
jurisprudence, usages, and practice in Pennsylvania, perhaps wisely 
recommended, not the establishment of a separate court of chancery, 
nor the union of a court of chancery with the existing courts of law, 
but the incorporation or amalgamation, as heretofore, of the peculiar 
powers and practice of chancery with those of the common law courts 
in the requisite cases, and with the adaptation of the old common 
law forms of proceeding and existing remedies to new equity cases 
and purposes. Under this recommendation the legislature of Penn- 
sylvania, in June, 1836, gave enlarged equity powers to the supreme 
court and the several courts of common pleas, and to be exercised 
according to the practice in equity, prescribed or adopted by the 
supreme court of the United States.” 

The work of Smith has an established reputation. It enters into 
the minutiz of the practice of the court of chancery, tracing the 
progress of a suit from its inception to its final consummation in all 
its steps. It contains also several tables calculated to enable the 
practitioner to see at a glance at any particular stage of the cause, 
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what his duty will require him to do next. It is evident that in its 
main features, the principles of this practice must be applicable not 
only wherever there is established, separate and distinct chancery 
courts, but wherever equity is administered distinctly and separately 
on a different side of a common law court. Even in those states 
where there is neither distinct courts nor a distinct administration of 
equity, there are many proceedings of an equitable kind, carried on 
by bill, subpcena, and answer, when the relief is specific, and mesne 
and final process analogous. In all such states, no better book can 
be recommended than that whose title is placed at the head of this 
article. 

The notes of the American editor which are unusually full, have 
added much to the value of the book. The substance of the more 
important American cases is given, and general references to the 
others, so that without materially adding to the bulk of the volumes, 
the student and practitioner is readily presented with the means of 
easy access to authorities upon any particular point which he may 
desire to investigate at large. 


2.—A Law Dictionary adapted to the Constitution and Laws of 
the United States of America, and of the several States of the 
American Union: with References to the Civil and other systems 
of Foreign Law. By Joun Bouvier. Second edition. Phi- 
ladelphia: T. & J. W. Johnson. 8vo. 2 vols. 


WE are gratified to find that this excellent work has reached a 
second edition; the first was a large one, and we presume the pro- 
fession generally must be pretty well acquainted with its character. 
On its first appearance, it elicited from many gentlemen distinguished 
for their talents and learning, including Story, Kent, Greenleaf, and 
Baldwin, expressions of warm and decided approbation; and the 
success which they bespoke for it would seem to have been fully 
realized. 

In preparing a second edition, Judge Bouvier has spent much time 
and labour. Every effort has been made to render the work com- 
prehensive, and to increase its usefulness in every respect. We 
perceive by the preface, that about one thousand new subjects have 
been added, and many of the original articles rewritten and much 
improved. 
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The author says: “To insure correctness with regard to local 
matters, a correspondence was opened with one gentleman of the bar 
in each state, and he received from them all, with but one exception, 
that assistance and information which he desired; bestowed with that 
courteous liberality so prominent with the American bar, and with 
gentlemen of education. He here takes the opportunity to offer them 
his sincere thanks. The information thus obtained has been incor- 
porated in his work, and it will, he hopes, greatly aid to procure to 
it the title of an American Law Dictionary.” 

Our author has devoted much time and spent ner labour to make 
his work complete. About “one thousand new subjects have been 
added, and many, perhaps one half, of the original articles, have 
been revised and improved,” as he informs us. An examination of 
the two editions, will make the improvements manifest. Among the 
new articles will be found some of the most useful, relating to inter- 
national, commercial, constitutional, and criminal law, to medical 
jurisprudence, contracts, practice, and evidence; for example, To 
Alter, Alternat, Amendment, Ancient writings, Arrameurs, Arti- 
cles, Chancery practice; Articles of partnership, Bankrupt, Breach 
of trust, Church warden, Clearing house, Conflict of laws, Congress, 
Medical jurisprudence; Dead letters, Dealings, Establish, Grand, 
Judicial mortgage, Judicial sale, Letters rogatory, Mania, Manu- 
script, Owelty, Patent French, Patent Prussian, Patent Roman, 
Solicitors of the treasury, Somnambulism, Son, Technical, Terror, 
Trade marks, and Work and labour. 

Some of the most prominent articles have been written anew, and 
in all cases have been greatly improved, both as to the arrangement 
of the matter and the matter itself. The articles, Acknowledgment, 
Damages on bills of exchange, Limitation of actions, must have 
cost much pains. The articles, Audita querela, Consul, Lien, 
Marriage, Patents for inventions, and Wantonness, are a fair sam- 
ple of those which have been remodelled. 

Under Abbreviation, about 1700 abbreviations are given, most of 
them in common use, which without the assistance here given, would 
puzzle not only the student, but the practising lawyer whose business 
it has been to read them during the course of his professional life. 
Many of those used by the civilians, have also been given, which 
leaves little to be desired on this subject. 
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Following the word Construction, there are about twelve hundred 
examples of phrases or words which have received a legal construc- 
tion, and the places where they may be found. 

References to the latest decisions are to be found throughout the 
work, and are abundant evidence of the industry of the author. 

An improvement has been made by numbering the paragraphs of 
the longest articles, and by adding at the end of each an index refer- 
ring to those numbers. 

This Dictionary is a highly useful manual for the student, and 
cannot fail to be very convenient to the experienced practitioner. 
No one can carefully examine the work, without being fully im- 
pressed with the great research and skill which have been so success- 
fully applied in accomplishing the design of the author. He has 
defined many terms belonging to systems of foreign law, which 
greatly adds to the value of his plan; and at the end of the work has 
placed an Appendix, containing Kelham’s Norman Law Dictionary, 
which may be considered as a valuable acquisition. 

The publishers have shown a commendable taste and liberality in 
the beautiful appearance presented by these volumes. The paper, 
press-work, and binding, are such as will ensure the approbation of 
the profession. 
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NEW LAW BOOKS. 


TO THE MEMBERS OF THE BENCH AND BAR. 


ENGLISH COMMON LAW REPORTS. VOL. 41. 
REPRINTED IN FULL. 


JUST PUBLISHED BY THE SUBSCRIBERS, 


Since the commencement of this series of the English 
Common Law Reports, the publication has been gradually 
though slowly working its way to the favour of the Profes- 
sion, until its value is now appreciated in all parts of the 
country, and full confidence felt in its punctual continuance. 

The plan upon which it has been conducted has given very 
general satisfaction, though occasional complaints have been 
made of the omission of cases which, in the judgment of 
some, should have been inserted. 

To meet these complaints, and hoping to render the work 
more acceptable to all, the publishers have resolved to reprint 
the English volumes entire, giving every case in full, toge- 
ther with the separate List of Cases and Index to each 
English volume. 

The original paging being also retained, gentlemen in the 
Bririsu Proyrnces, and others having the London editions 
of preceding volumes, will now be enabled to complete their 
sets with our edition, by separating the different Reporters, 
and binding each in continuation of the respective series, 

They will thus save about three-fourths the cost of the 
imported copies. 

Each American volume will contain, as heretofore, two of 


the English, and though the amount of matter furnished will 











be very greatly increased, the publishers, looking for their 
remuneration in the enlarged sale of the work, trust that no 
addition to the price will be found necessary. 

Hoping this enlargement of plan may meet a general 
approval, the subscribers respectfully commend the work 
to the friendly notice of the profession. 


Price.—Single volumes in paper, - . - - $4 00 
do. - superior binding, - - 4 40 
Complete sets, do. do. per vol. 3 50 


For sale by the principal booksellers throughout the United 
States. 

Orders transmitted to ourselves by letter, for the above or 
any other Law Books, will be promptly and faithfully exe- 
cuted. 
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NEW EDITION. 


Just published by the subscribers, a second edition of the 
above named valuable work, very considerably enlarged and 


improved. 


T. & J. W. JOHNSON. 


Philada., January, 1844. 

















